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BEFORE

THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA

DOCKET NO. 2018-319-E - ORDER NO. 2019-455

OCTOBER 18, 2019

IN RE: Application of Duke Energy Carolinas, LLC
for Adjustments in Electric Rate Schedules
and Tariffs and Request for an Accounting
Order

) ORDER GRANTING IN

) PART AND DENYING IN

) PART MOTIONS FOR

) REHEARING AND
) RECONSIDERATION

This matter comes before the Public Service Commission of South Carolina

("Commission") on the Petitions filed by Duke Energy Carolinas, LLC ("Company,"

"DEC," or "Duke Energy"); the South Carolina Energy Users Committee ("SCEUC"), and

the South Carolina Office of Regulatory Staff ("ORS") seeking rehearing and

reconsideration of Commission Order No. 2019-323. The Commission finds that no

rehearing of thc evidence is necessary in this instance, but that, based upon a full review of

the written arguments presented by the parties in conjunction with a review of the record

in this case, certain modifications to and clarifications of Order No. 2019-323 are

warranted. This Order sets out the Commission's changes to Order No. 2019-323 and, to

the extent that any rulings within this Order conflict with Order No. 2019-323, this Order

supersedes the prior order. Any matters not specifically addressed in this order remain

unchanged. Our holdings herein and the holdings contained in Order No. 2019-323, which

remain unchanged are all supported by the entire record of this case.

We address each of the Petitions below.
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Petition of the South Carolina Ener Users Committee

In response to the Petition filed by the South Carolina Energy Users Committee,

the Commission denies all three of SCEUC's requests for reconsideration. SCEUC

contends that the Commission erred in not disallowing the Company's recovery of all

preconstruction costs incurred in connection with the Lee Nuclear Plant. SCEUC argues

that the repeal of the Base Load Review Act by way of Act No. 258 of 2018 foreclosed

DEC entirely from recovering preconstruction and abandonment costs of the project.

However, we find that neither the passage nor the repeal of the BLRA precludes the utility

from recovering abandonment costs through base rate cases. Had the General Assembly

intended Act 258 to prohibit entirely the recovery of these costs, it could have included an

explicit provision to that effect in the legislation, but it did not. We cannot, therefore, infer

that Act 258 bars recovery in the manner argued by SCEUC. See Tilley v. Pacesetter, 333

S.C. 33, 40, 508 S.E.2d 16, 20 (1998) (had the legislature intended a specific remedy for a

certain Consumer Protection Code violation to be exclusive of any others, it would have

so specified. However, because it did not, another statutory remedy was also available).

SCEUC also argues that the Commission should have disallowed entirely the clean-

up costs incurred by the Company in connection with the excavation of coal ash basins at

the W.S. Lee Steam Station in Anderson County. These costs were incurred pursuant to a

Consent Agreement entered by the Company and the South Carolina Department of Health

and Environmental Control in September 2014. The Consent Agreement is valid, having

been entered pursuant to SCDHEC's authority under the South Carolina Hazardous Waste

Management Act, S.C. Code. Ann tj 44-56-10, etseq., the Pollution Control Act, S.C. Code
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Ann. tj 48-1-10 er seq., and the South Carolina Solid Waste Policy and Management Act,

S.C. Code Ann. Ij44-96-10, er seq. We decline to disallow these costs resulting from the

Company's obligations under the Consent Agreement.

Finally, SCEUC has requested that the Commission require the Company to

implement market-based real-time pricing. SCEUC mistakenly states in its motion that the

Commission "overlooked and misapprehended" witness O'Donnell's testimony and its

recommendation that the hourly rate in the Company's rate schedule LGS-RTP be set at

the lower of the Company's marginal cost or a wholesale market rate available at the time

of the sale. Rather, the Commission simply chose not to adopt SCEUC's recommendation.

The real-time pricing ("RTP") tariff is a voluntary rate option that offers large

customers the opportunity to purchase incremental energy at a rate calculated based upon

the Company's marginal cost of the generator that is expected to serve the next kWh of

system load based upon all available generating plants. It is not intended to be a proxy for

wholesale market-based pricing, or to be a mechanism for the Company to shop the

wholesale market for low cost electricity on behalf of RTP customers and allow them to

choose between the current wholesale market price and a rate based upon the Company's

marginal cost to generate an additional kWh.

The Company testified that it constantly shops the wholesale market for the benefit

of all its customers and purchases wholesale power when wholesale prices are lower than

the cost the Company would incur if it generated the power itself. In this way, the savings

resulting from the wholesale market are enjoyed by all of the Company's customers and

not just a select few. The Company explained that applying hourly rates that are lower
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than the Company's marginal system production costs would potentially result in other

customers subsidizing RTP customers if the forecasted non-firm purchase wasn't available

when needed, or if other conditions such as transmission constraints wouldn't allow the

purchase to occur. We find the Company's RTP tariff program to be just and reasonable,

and we decline to adopt the recommendation of the SCEUC relating to real-time pricing.

Petition of the Office of Re late Staff

The Office of Regulatory Staff has proposed several clarifications and

modifications to Order No. 2019-323, which we adopt as follows:

1. We clarify that the Company's allowable rate base is $5,445,665,000, and

the net income for return is $390,133,000.

2. We clarify that the Company, for purposes of this rate case, is to use the

Cost of Service Study presented by the Company to allocate all revenues, expenses, and

rate base items and to design rates for all customer classes, unless otherwise specified by

the Commission.

3. We clarify that the Commission intended to order a 75'/o disallowance of

the $ 1,094,000 of Duke Energy CEO Lynn Good's executive compensation allocated to

South Carolina ratepayers. The resulting net adjustment to executive compensation in

Adjustment No. 29 would be ($ 1,222,000), rather than ($ 1,085,000).

4. We modify our ruling as to the working capital adjustment (Adjustment No.

33) from $83,971,000 to $ 82,230,000.

5. As to our treatment of deferral accounting treatment for certain costs, we

affirm the following:
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(a) Customer Connect Operation and Maintenance Deferral

The Commission permits continued deferral of costs incurred in connection with

the ongoing deployment of the Customer Connect program, consistent with Order No.

2018-552 in Docket No. 2018-207-E.

(b) AMI Deferral

The Commission permits deferral of costs incurred in connection with

implementation of Advanced Metering Infrastructure.

(c) Coal Ash Deferral and Amortization

The Commission permits continued deferral of costs incurred in connection with

complying with environmental remediation requirements consistent, with Order No. 2016-

490 in Docket No. 2016-196-E, and clarifies that the amortization period for the previously

deferred environmental costs is five years as proposed by the Company and unopposed by

ORS.

(d) Grid Modernization Deferral

The Commission's Hearing Officer Directive Order 2019-26H approved the

Stipulation governing the deferral of the proposed Grid improvement Plan. To clarify as

requested by ORS, the Commission adopts and incorporates by reference the terms of the

Stipulation in our final written order.

(e) Credit Card Fee Deferral

The Commission grants the Company's request that it be permitted to defer costs

incurred in connection with implementation of its proposed transaction-fee-free credit card

payment program.
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(fl Duc Process Claim Relating to Notice

The Office of Regulatory Staff also challenged the sufficiency of the notice given

to customers of the proposed rate increase, arguing that the dramatic decrease in Base

Facility Charge ("BFC") rates and thc resulting increase in volumetric rates requested after

the issuance of the initial notice to customers of the proposed new rates made the initial

notice inadequate to afford them the opportunity to determine how they would be affected

and whether they should intervene or otherwise oppose the new rates. ORS requested that

the Commission require the Company to issue new notices and hold rehearing limited to

the issue of the effect of the BFC on volumetric rates, and it stated that a hearing would not

be necessary if no customer requested one.

We find that the notice of the Company's proposed rate increase conforms with the

requirement of due process, and we therefore reject ORS's request that we require the

issuance of a new notice and hold a limited rehearing, The South Carolina Supreme Court

has held that substantial prejudice must be shown to establish a due process claim. Tall

Tower, Inc. v. S.C. Procurenient Panel, 294 S.C. 225, 363 S.E,2d 683 (1987). The Court

has also made it clear that due process is flexible and calls for such procedural protections

as the situation requires. Kurschner v. City ofCamden Planning Dep't, 376 S.C. 165, 656

S.E.2d 346 (2008). Thc ORS has not demonstrated such prejudice here, Put most simply,

due process in this case does not require that the proposed rates stated in the Company's

initial Application foreclose adjustment of component elements of its proposed charges in

response to customer concerns. In this case, all the stakeholders had adequate notice of the
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additional revenue the Company was requesting, since the revenue request contained in the

initial notice exceeded the actual revenue awarded.

In this docket, thirteen parties intervened, including influential advocacy groups

like the S.C. State Conference of the National Association for the Advancement of Colored

People ("NAACP"), Upstate Forever, the Sierra Club and the South Carolina Coastal

Conservation League. Many of these groups participated in this proceeding in a

representative capacity, advocating for customers. These groups brought substantial

expertise to the proceeding and offered expert testimony on the issue of the proposed BFC.

These experts clearly and unmistakably understood the inverse relationship between the

reduction in the BFC they were advocating and an increase in the volumetric component

of the Company's proposed rates. It is significant that none of these parties has joined the

ORS in its concern about the purported problem with the notice provided in the proceeding.

Additionally, hundreds of customers filed letters of protest with the Commission, and

hundreds more attended the three public night hearings held in Spartanburg, Greenville,

and Anderson. We find that the level of participation in the case by both the intervenors

and by individual customers demonstrates that the notice given of the requested rate

increase met the standards for due process.

Petition of Duke Ener Carolinas LLC

The Company seeks reconsideration and rehearing as to multiple rulings contained

in Order No, 2019-323. We decline to rehear or reconsider any of the rulings complained

of by DEC. We address the several of the Company's arguments more specifically below.
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1. Coal Ash Remediation and Disposal Costs

The Commission's decision to disallow recovery of $469,894,472 in coal ash

remediation and disposal costs ("Coal Ash Costs") is supported by the substantial evidence

on the whole record. The unpermitted discharge by Duke Energy of approximately 27

million gallons of coal ash wastewater and an estimated 39,000 tons of coal ash into the

Dan River played a deciding role in the development of North Carolina's Coal Ash

Management Act ("CAMA") in its present form, not only accelerating the timing of action

required, but also limiting the options to remediate and close coal combustion residuals

impoundments more than would eventually occur under the Federal Coal Combustion

Residuals ("CCR") Rulc. (Tr. p. 1340-15, ll. 7-20). In response to the Dan River spill, the

North Carolina Legislature passed CAMA, which required the closure of existing coal ash

ponds as well as conversion from wet ash to dry ash handling. (Tr. p, 1459-35, ll. 13-16).

ORS witness Witliff testified that DEC and Duke Energy Progress, LLC ("DEP") were

criminally and civilly negligent in their operations and maintenance of the impoundments

for years prior to the enactment of CAMA, confirming that DEC and DEP failed to

responsibly address and correct these issues adequately — and consequently in a much less

costly — manner than it is currently being required to do. (Tr. p. 1340-16, ll. 2-8). DEC's

State President for South Carolina, Kodwo Ghartey-Tagoe, acknowledged in his testimony

that in 2015, the Company pled guilty to violations of the Clean Water Act and its

regulations as part of the criminal investigation following the Dan River spill. (Tr., p. 683).

Duke Energy management made specific decisions that resulted in the coal ash spill in

North Carolina, that in turn, led to the creation of CAMA. (Tr. p. 1459-39, ll. 29-31).
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North Carolina's CAMA is significantly more restrictive and stringent than the

federal CCR Rule (Tr. p. 1340-21, ll. 3-4). Additionally, witness Wittliff testified that

North Carolina's CAMA rules resulted in additional expenses being incurred at several of

DEC's facilities due to accelerated closure schedules that the federal CCR rule did not

require or closure requirements that the federal CCR rule did not require. (Tr. p. 1340-32,

Table 5,2). Further, DEC directly assigns certain costs to its North Carolina and South

Carolina jurisdictions, and often these costs are derived from laws and regulations specific

to that jurisdiction. (Tr. p. 2028-5, 1. 20 - p, 2028-6, I. 4). The Company has already

excluded certain costs from this proceeding that were incurred due to North Carolina law

including recovery of certain costs that are associated with the provision of drinking water

to North Carolina residents, as well as the costs of compliance with the North Carolina

Clean Smokestacks Act, North Carolina Renewable Portfolio Standards, and the North

Carolina Competitive Energy Solutions for NC (HB.589) laws. (Tr. p. 2032-6, ll. 17-21).

Finally, the South Carolina General Assembly has not passed legislation like North

Carolina's CAMA. (Tr. p. 1340-20, ll. 21-22).

In Order No. 2019-323, at pages 41-53, the Commission clearly laid out and

considered the evidence presented by the parties and detailed its analysis in reaching the

conclusion that it would be unreasonable for the Company's South Carolina customers to

bear the burden of these coal ash expenses. These costs stem from Duke's negligence and

would impose great costs upon South Carolina customers resulting from the application of

North Carolina law. The Commission's Order is not arbitrary or capricious, contains all

required analysis, and rests upon the substantial evidence in the whole record. While a
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utility is entitled to a presumption that its expenses are reasonable and were incurred in

good faith, the utility bears the ultimate burden of demonstrating reasonableness of its costs

where this presumption is challenged. In this case, multiple witnesses testified that Duke

Energy's negligence led to the release of coal ash into the Dan River and the enactment of

CAMA.

The Company alleges that the Commission's Order results in an unconstitutional

taking. The Fifth Amendment to the United States Constitution provides that private

property shag not be taken for public use without just compensation. However, no such

taking occurred here, because the Company had no property right to recovery of coal ash

disposal costs. The Commission is empowered by the General Assembly to set rates, and

its determination of which expenses are recoverable is a component of its ratemaking

authority. Duke has cited no legal authority restricting the discretion of the Commission

in determining the rccovcrability of the coal ash disposal expenses at issue. Because the

Commission has this discretion, Duke has no protected property interest in recovery of the

expenses. In determining whether a protected property interest exists in the context of

utility ratemaking, the focus must be on the degree of discretion given to the

decisionmaker, not on the probability of the decision's outcome. S.C. Elec. & Gas Co. v.

Randall, 333 F.Supp.3d 552, 571 (D.S.C. 2018).

The Company has also asserted that the Commission's Order violates the

Commerce Clause of the United States Constitution. This is the first time the Company

has raised this argument. In discussing Petitions for Reconsideration or Rehearing filed

before it, the South Carolina Supreme Court stated, "[t]he purpose of a petition for
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rehearing is not to have presented points which lawyers for the losing parties have

overlooked or misapprehended, and the purpose of a petition for rehearing is not just to

have the case tried in this court a second time," Arnold v. Carolina Power dr Light Co.,

168 S.C. 163, 167 S.E. 234, 238 (1933). In any event, the Commission's order does not

engage in economic discrimination or burden the flow of interstate commerce.

In another new argument, raised for the first time, the Company has asserted that

the Commission is equitably estopped from disallowing recovery of the coal ash disposal

costs at issue. Likewise, this argument fails.

Generally, "estoppel does not lie against the government to prevent the due exercise

of its police power or to thwart the application of public policy.'" Quail Hill, LLC v, Cty.

ofRichland, 387 S.C, 223, 236, 692 S.E.2d 499, 506 (2010) (quoting Greenville Cty. v.

Kenwood Enters., Inc., 353 S.C. 157, 171, 577 S.E.2d 428, 435 (2003)). Estoppel runs

against the government only in certain limited situations. In these situations, the party

claiming estoppel against the government "must prove: (I) lack of knowledge and of the

means ofknowledge of the truth as to the facts in question; (2) justifiable reliance upon the

government's conduct; and (3) a prejudicial change in position." ld. at 236-37, 692 S.E.2d

at 506. "The essence of equitable estoppel is that thc party entitled to invoke the principle

was misled to his injury." S.C. Pub. Serv. Auth. v, Ocean Forest, Inc., 275 S.C. 552, 554,

273 S.E.2d 773, 774 (1981). "The party asserting estoppel bears the burden of establishing

all its elements." Morgan v. S.C. Budget and Control Bd., 377 S,C. 313, 320, 659 S,E.2d

263, 267 (Ct, App. 2008) (quoting Ester v. Roper Tentp. Servs., 304 S.C. 120, 122, 403
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S.E.2d 157, 158 (Ct. App. 1991)). "Absent even one element, estoppel will not lie against

a government entity," /d. at 320, 659 S.E.2d at 267.

In this case, the Company cannot show that the Commission's disallowance of the

coal ash disposal costs at issue meets any of the above-enumerated elements of estoppel.

The Company itself removed certain costs attributable to CAMA and other North Carolina

laws. (See Tr. p. 2032-6, ll. 17-21). The Company cannot now claim justifiable reliance

that this Commission would allow recovery of the coal ash disposal costs.

The Company also incorrectly claims that the Commission made factual errors.

According to the South Carolina Supreme Court, "[t]he Commission sits as the trier of

facts, akin to a jury of experts." Hamm v. Pub. Scrv. Comm'n ofS.C., 309 S,C. 282, 287,

422 S.E.2d 110, 113 (1992). While parties may present varying viewpoints, it is the

Commission that tries the facts and bases its conclusion thereon. The Commission is the

trier of fact, and it properly weighed all evidence put before it by the parties and made its

decision. Duke contends that the testimony of ORS witness Wittliff, upon which the

Commission based several rulings now complained of in the current motion, is inaccurate

or incorrect, but the Commission, as the trier of fact, found otherwise.

Finally, the Company alleges that the Commission's Order fails to make findings

of fact or conclusions of law, This claim is without merit. The Commission issued a

detailed, 71-page order which included ample analysis to enable a reviewing court to

address the issues.
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2. Treatment of Deferrals

The Commission held in Order No. 2019-323 that the Company would be allowed

to recover capital-related deferred costs and earn a return on them, but that it would be

permitted to recover operating-related deferred costs only, without earning a return. Thus,

the Commission concluded that DEC should not earn returns on portions of its deferrals

for the Carolina West Control Center ("CWCC"), W.S. Lee Combined Cycle Facility ("Lee

CC"), Environmental Costs, Advanced Metering Infrastructure ("AMI"), Customer

Connect, and Grid Improvement Costs ("GIC"). In so holding, the Commission was

performing its duty to determine the most equitable treatment of the Company's requested

deferrals by balancing what is best for both the customers and the Company. No statutes

or regulatory standards govern recovery of a cost of capital return on a deferral balance.

In its Petition, DEC merely states that it was undisputed that the deferred costs were

prudently incurred and used and useful, but DEC failed to provide any testimony to show

that the Company is entitled to earn a return on these costs. While the Commission

previously approved the Company's requests for accounting orders to defer the expenses

detailed in the Application, the Commission orders provide no guarantee to the Company

for cost recovery including a return on those expenses. ORS witness Payne testified that,

per the National Association of Regulatory Utility Commissioners ("NARUC") Rate Case

and Audit Manual, a company may recover prudently incurred operating expenses, without

a weighted average cost of capital ("WACC") or rate base treatment. (Tr. p. 1613-4, I!. 18-

22), Witness Payne further testified per the NARUC Rate Case and Audit Manual that a

company may recover prudently incurred capital costs through depreciation expense over
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the life of the asset, while earning a WACC return on the undepreciated balance. (Tr. p,

1613-4, L 22-p. 1613-5, l. 4). In this case, except for the deferred environmental costs, the

Commission authorized DEC to fully recover its deferred expenses. Each of the disputed

deferral treatments is discussed below.

(a) Addressing CWCC, based upon documentation provided by DEC, ORS

recommended a deferral balance of $5,042,000, which allows DEC to recover the same

deferred cost of capital and deferred depreciation expense as DEC proposed. (Tr. p. 1613-

6, ll. 8-10). DEC offered no supporting testimony to support its requested deferral

treatment. ORS's recommendation is consistent with regulatory accounting practices for

capital-related and operating-related costs, and ORS's recommendation still allows DEC to

recover its actual deferred costs. (Tr. p. 1613-6, ll. 13-18). ORS witness Morgan

recommended an amortization period of 30 years for CWCC, which is the anticipated

service life of the asset. (Tr. p. 2015-3, I l. 15-16). This is more fully discussed in Order

No. 2019-323 at pages 35-37.

(b) Addressing Lee CC, based upon documentation provided by DEC, ORS

recommended a deferral balance of $21,946,000, allowing DEC to recover the same

deferred cost of capital, deferred depreciation, deferred operation and maintenance

("O&M"), and deferred property tax expenses that DEC proposed, but ORS did not include

a return on those deferred costs. (Tr. p, 1613-7, ll. 20-22). ORS witness Payne testified

ORS's recommendation to include the deferred cost of capital portion of the deferral in rate

base and exclude the deferred depreciation, O&M expenses, and property tax expenses

from rate base is consistent with regulatory accounting practices for capital-related and
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operating-related costs. (Tr. p, 1613-8, 11, 3-6). DEC offered no supporting testimony to

its request for an amortization period of three years, while ORS witness Morgan testified

that the more appropriate amortization period was the remaining service life of the asset of

39 years. (Tr. p, 2015-4, ll. 3-5). This is more fully discussed in Order No. 2019-323 at

page 37.

(c) Addressing the environmental costs, substantial testimony from

witnesses O'Donnell and Wittliff supports the Commission's treatment of DEC's expenses

related to coal ash disposal and remediation. Due to the exclusion of the expenses related

directly to CAMA, ORS recommended a deferral balance of $96,131,000 with the deferred

capital costs to be included in rate base, as is consistent with regulatory accounting

practices. (Tr. p. 1613-9, 11. 11-21), The full discussion of the Commission's treatment of

this adjustment is at pages 41-53 of Order No. 2019-323.

(d) Addressing AMI, based upon documentation provided by DEC, ORS

recommended a deferral balance of $32,629,000. (Tr. p. 1613-11, 11. 7-9). This

recommendation would allow DEC to recover the same deferred cost of capital and

deferred depreciation expense as DEC proposed but did not include a return on the deferred

costs. (Tr. p, 1613-11, 11. 7-9). ORS recommended the deferred cost of capital portion be

included in rate base. (Tr. p. 1613-11, ll. 9-12). This treatment is consistent with regulatory

accounting practices for capital-related and operating-related costs, and this treatment

allows DEC to recover its actual deferred costs through amortization of the proposed

deferral balance which is a sufficient level of cost recovery. (Tr. p, 1613-11, 11. 12-17).

DEC offered no support for its request to amortize this deferral over a three-year period,
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but ORS witness Morgan testified the service life of the AMI meters is 15 years. (Tr. p.

2015-8, 11. 19-20). DEC witness Schneider also testified that the expected life of an AMI

meter is 15 years for depreciation purposes. (Tr. p. 1072, 1. 22 - p. 1073, l. 3). The

Commission's treatment of Duke's South Carolina AMI is found at pages 53-54 of Order

No. 2019-323.

(e) Addressing Customer Connect, based upon documentation provided by

DEC, ORS proposed that DEC be permitted recovery of its actual deferred O&M

expenditures as of December 31, 2018, but that the Company not be permitted to earn a

return on these expenses. (Tr. p. 1607-8, ll. 16-20; p. 1613-13, ll. 1-2). The Commission

adopted the ORS recommendation as consistent with the principle of regulatory accounting

regarding the treatment of capital versus operating expenses. The Commission's treatment

of Customer Connect is discussed at pages 60-61 of Order No. 2019-323.

(I) Addressing Grid Improvement Costs, based upon documentation

provided by DEC, ORS recommended a deferral balance of $5,904,000, which will allow

DEC to recover thc same deferred cost of capital, deferred depreciation, deferred O&M,

and deferred property tax expenses that DEC proposed. (Tr. 1613-14, 11. 15-17). ORS

recommended the deferred cost of capital portion of the deferral balance be included in rate

base, which is consistent with regulatory accounting practices. (Tr. p. 1613-14, ll. 18-23),

This treatment allows DEC to recover its actual deferred costs through amortization of the

proposed deferral balance, which is a sufficient level of cost recovery.

(Tr. p. 1613-15, ll. 1-3). This treatment is addressed at pages 61-62 of Order No. 2019-

323.
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3. Return on Equity

DEC also seeks reconsideration of the Commission's ruling adopting 9.5 percent

as the appropriate Return on Equity ("ROE"). The Company complains that this

Commission accepted Company witness Hevert's ROE testimony as reliable in the SCE&G

Consolidated Cases', and that having done so, it cannot now find his testimony to be

unreliable here. We reject this argument.

The standards governing the Commission's determination of the appropriate ROE

are not in dispute. South Carolina Iaw requires that the Commission's determination of a

fair rate of return must be documented fully in its findings of fact and based exclusively on

reliable, probative, and substantial evidence on the whole record. Moreover, a utility's

ROE should be commensurate with returns on investments in other enterprises having

corresponding risks, and must be reasonably sufficient to assure confidence in the financial

soundness of the utility and should be adequate, under efficient and economical

management, to maintain and support its credit and enable it to raise the money necessary

for the proper discharge of its public duties.

DEC is not asking this Commission to base its decision on evidence produced in

the record of this case, but to base its decision on evidence that was produced in an entirely

different docket and related to an entirely different utility, largely based upon the fact that

the two utilities presented the same expert witness, who proposed the same ROE for both,

in spite of the dissimilarity of the two companies. This request is contrary to South

Specifically, Docket No. 2018-370-E, the SCE&G proceeding incident to the abandonment of the
nuclear projects V.C. Summer Units 2 and 3, and the merger with Dominion Energy.
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Carolina law. DEC presented no evidence in this case to suggest that DEC and SCE&G

were comparable in terms of risk such that they should be awarded the same ROE, nor

could it. Moreover, the ultimate ROE awarded in the SCE&G Consolidated Cases was the

result of a settlement, while this case was fully litigated, Because SCE&G and DEC did

not have corresponding risks, it is logical that they would be awarded different ROEs.

Furthermore, the Commission based its ruling upon the testimony of ORS witness

Parcell, who testified that a reasonable ROE in this case would fall in the range of 9.1% to

9.5%. (Tr. p. 1173, 11. 11-12). Additionally, Walmart witness Tillman testified that the

average of the ROEs authorized by state regulatory commissions in 111 investor-owned

electric utility rate cases from 2016 to date is 9.61%. (Tr. p, 1519-15; Exhibit GWT-4.)

Tilhnan also cited SNL Financial data yielding an average ROE for vertically-integrated

utilities authorized trom 2016 to the present of 9.76%. The data presented further indicates

that ROEs are trending downward. (Tr. p. 1519-15; Hearing Exhibits 53 and 54). The

ROE authorized in Order No. 2019-323 is supported by the testimonies ofwitnesses Parcell

and Tillman. Accordingly, we reject DEC's request for reconsideration of our ruling on

this issue.

4. Coal Ash Litigation Expenses

The Company asserts that the Commission erred in denying recovery of expenses

it has incurred in connection with litigation seeking liability coverage for coal ash related

issues. The Commission considered the substantial evidence on the ivho le record presented

by the parties and determined that the Company failed to carry its burden of persuasion

that its coal ash litigation expenses were reasonably recoverable. While the Company is
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entitled to a presumption that its expenditures were reasonable and incurred in good faith,

"the presumption in a utility's favor clearly does not foreclose scrutiny and a challenge. In

those circumstances, the burden remains on the utility to demonstrate the reasonableness

of its costs. Utlls. Servs. of S.C., Inc. v. S.C. Office of Regulatory Staff, 392 S.C. 96,

109-10, 708 S.E.2d 755, 762-63 (2011).

Based on the substantial evidence on the whole record, the Commission properly

excluded from recovery the expenses incurred in the coal ash litigation. While the initial

expenses for which the Company sought recovery werc entitled to a presumption of

reasonableness, once these expenditures were reasonably challenged by way of the

testimony filed by ORS recommending that the Company not be entitled to recovery of

coal ash litigation expenses, the Company failed to provide meaningful justification for

these expenses. ORS witness Hamm testified that the Company failed to provide the

Commission with "specific and understandable information demonstrating that all

expenses should be paid for by DEC customers in the first place." (Tr. p. 1309, Il. 3-6).

This Commission cannot presume that the expenses a utility seeks to recover in its rates

and charges are legitimate if they cannot be subjected to the scrutiny of an audit or

examination. Every rate received by an electric utility must be just and reasonable. S.C.

Code Ann. tj58-27-810 (2015). Here, the Commission concluded that it would be

unreasonable to pass these coal ash litigation expenses on to the Company's customers

absent more detailed information by way of which the Commission could determine with

more certainty whether recovery of these expenses from the ratepayers would be just and

reasonable. Accordingly, the Commission correctly found that the Company had failed to
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carry its burden of demonstrating that passing these costs to the ratepayers would be just

and reasonable.

Conclusion

Having reviewed all the filings by the parties, and based upon the entire record of

this docket, the Commission orders the modifications and clarifications to Order No. 2019-

323 discussed herein.

1. The request by the SCEUC that the Commission reconsider its decision

allowing recovery of preconstruction costs incurred at the Lee Nuclear Plant is denied;

2. The request by the SCEUC that the Commission disallow recovery of the

coal clean-up costs incurred at the W.S. Lee Steam Station pursuant to the Company's

consent order with DHEC is denied;

3. The request by the SCEVC that the Commission implement market-based

real-time pricing is denied;

4. The requests by Duke Energy Carolinas that the Commission reconsider and

revise its rulings with regard to disallowance of certain expenses and treatment of certain

deferrals are denied;

5. The request by Duke Energy Carolinas that the Commission reconsider and

revise its ruling on ROE is denied;

6. The request by Duke Energy Carolinas that the Commission reconsider and

revise its ruling denying recovery of coal ash litigation expenses is denied; and

7. The clarifications and modifications to Order No. 2019-323 recommended

by the Office of Regulatory Staff are adopted as enumerated herein.
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Rehearing and reconsideration of any matters not specifically ordered to be changed

are denied.

This Order shall remain in full force and effect until further order of the

Commission.

BY ORDER OF THE COMMISSION:

Comer H. Randall, Chairman



BEFORE

THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA

DOCKET NO. 2018-319-E - ORDER NO. 2019-323

MAY 21, 2019

IN RE: Application of Duke Energy Carolinas, LLC ) ORDER
for Adjustments in Electric Rate Schedules )
and Tariffs )

I. INTRODUCTION AND PROCEDURAL HISTORY

This matter comes before the Public Service Commission of South Carolina

("Commission" or "PSC") on the Application of Duke Energy Carolinas, LLC ("DEC" or

"Company") filed November 8, 2018, requesting authority to adjust and increase its electric

rates, charges, and tariffs. The Application was filed pursuant to S.C. Code Ann. Ijtj 58-

27-820 and 58-27-870 and 10 S.C, Code Ann. Regs, 103-303 and 103-823.

Along with its Application, on November 8, 2018, the Company filed the direct

testimony of Steven D. Capps, Senior Vice President of Nuclear Operations for Duke

Energy Corporation ("Duke Energy"); James H. Cowling, Director of Outdoor Lighting

for Duke Energy Business Services, LLC ("DEBS"); Nils J. Diaz, Ph.D., Managing

Director of The ND2 Group, LLC; David L. Doss, Jr., Director of Electric Utilities and

Infrastructure Accounting for DEBS; Christopher M. Fallon, Vice President of Duke

Energy Renewables and Commercial Portfolio; Kodwo Ghartey-Tagoe, State President—

South Carolina for DEC and Duke Energy Progress, LLC ("DEP"); Janice Hager, President
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of Janice Hager Consulting, LLC; Robert B, Hevert, Partner at ScottMadden, Incd Retha

Hunsicker, Vice President, Customer Connect-Solutions for DEBS; Jon F. Kerin, Vice

President, Coal Combustion Products ("CCP") Operations, Maintenance and Governance

for DEBS; Kimberly D. McGee, Rates and Regulatory Strategy Manager for DEC; Joseph

A. Miller, Jr., Vice President of Central Services for DEBS; Jay W. Oliver, General

Manager, Grid Solutions Engineering and Technology for DEBS; John Panizza, Director,

Tax Operations for DEBS; Michael J. Pirro, Director, Southeast Pricing & Regulatory

Solutions for DEC, DEP, and Duke Energy Florida, LLC ("DEF"); Donald Schneider, Jr.,

General Manager, Advanced Metering Infrastructure ("AMI") Program Management for

DEBS; Kim H. Smith, Director of Rates and Regulatory for DEC; John L. Sullivan, III,

Director, Corporate Finance and Assistant Treasurer for DEBS and Assistant Treasurer of

DEC; and Dr. Julius A. Wright, Managing Partner, J.A. Wright & Associates, LLC.

Exhibits were included with the direct testimony of witnesses Cowling, Diaz, Doss, Fallon,

Hevert, Hunsicker, Kerin, McGee, Oliver, Pirro, Smith, and Wright. The Company filed

supplemental direct testimony and exhibits for Company witness Smith on January 18,

2019.

The Company's general electric rates and charges were last approved by the

Commission in Docket No. 2013-59-E, Order No. 2013-661, dated September 18, 2013.

In its Application, the Company requested a net revenue increase of approximately

$ 168 million'nd a return on equity ("ROE") of 10.50 percent.

The net annual revenue increase includes the impact of the return of deferred income taxes through the

excess deferred income tax rider ("EDIT Rider") of approximately $ 63 million, as discussed below.
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On November 26, 2018, the Commission Clerk's Office issued the Notice of Filing

and Hearing and instructed the Company to publish it in newspapers of general circulation

in the areas affected by the Company's Application by December 6, 2018, to notify each

affected customer of the hearing by December 6, 2018, and to provide a certification to the

Commission by December 27, 2018. On November 27, 2018, the Company filed a letter

requesting additional time to complete the notification to customers. On November 28,

2018, the Commission's Docketing Department issued a Revised Notice of Filing and

Hearing and instructed the Company to publish it in newspapers of general circulation in

the areas affected by the Company's Application by December 6, 2018, and to provide

proof of publication by December 27, 2018. The Revised Notice of Filing and Hearing

indicated the revenue being requested by the Company, the overall impact to residential

customers, and other important details and references necessary to advise the public of the

breadth and nature of the Company's request. The Revised Notice of Filing and Hearing

also advised those desiring to participate in the proceeding, scheduled to begin March 21,

2019, of the manner and time in which to file appropriate pleadings. The Company also

had to notify each affected customer of the bearing by January 11, 2019, and provide a

certification to the Commission by February 1, 2019. On December 20, 2018, the

Company filed affidavits with the Commission demonstrating that the Revised Notice was

duly published in accordance with the Docketing Department's instructions. On January

31, 2019, the Company filed an affidavit certifying that the Revised Notice of Filing and

Hearing had been furnished to all applicable customers.
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Pursuant to Commission Order No. 2019-119, the Docketing Department

scheduled public hearings in the Counties of Anderson, Greenville, and Spartanburg. On

February 11, 2019, the Commission's Docketing Department instructed the Company to

notify each affected customer of the Public Night Hearings by February 22, 2019. DEC

requested that, in lieu of mailing customers Notice of the Public Night Hearings, it be

permitted to provide notice of the hearings using the Company's automated calling system

to place calls to customers between February 19 and 22, 2019, informing them of the dates,

times, and locations of all three hearings. On February 13, 2019, pursuant to Commission

Order No. 2019-15-H, the Standing Hearing Officer granted the Company's request for

approval of alternative notice of public night hearings.

Walmart Inc. ("Walmart"), represented by Stephanie U. Eaton, Esquire; Carrie

Harris Grundmann, Esquire; and Derrick Price Williamson, Esquire, filed a petition to

intervene on November 27, 2018. Vote Solar, represented by Bess J. Durant, Esquire and

Thadcus B. Culley, Esquire, filed a petition to intervene on December 27, 2018. CMC

Recycling, represented by Alexander G. Shissias, Esquire, filed a petition to intervene on

December 28, 2018. The South Carolina Solar Business Alliance ("SCSBA") represented

by Richard L. Whitt, Esquire, filed a petition to intetvene on January 2, 2019. On January

10, 2019, the petition to intervene of Hasala Dharmawardena was filed. The South

Carolina Energy Users Committee ("SCEUC") represented by Scott Elliott, Esquire, filed

a petition to intervene on January 10, 2019. Cypress Creek Renewables, LLC ("Cypress

Creek"), represented by Richard L. Whitt, Esquire, filed a petition to intervene on January

18, 2019, Sierra Club, represented by Robert Guild, Esquire and Bridget Lee, Esquire,
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filed a petition to intervene on January 28, 2019. The South Carolina State Conference of

the National Association for the Advancement of Colored People, South Carolina Coastal

Conservation League, and Upstate Forever (collectively, "SC NAACP, et al."), represented

by Stinson Woodward Ferguson, Esquire; David L. Neal, Esquire; and Gudrun E.

Thompson, Esquire, filed a petition to intervene on February I, 2019. The Office of

Regulatory Staff ("ORS"), automatically a party pursuant to S.C. Code Ann. tj 58-4-10(B),

was represented by Jeffrey M. Nelson, Esquire; C. Lessie Hammonds, Esquire; and Jenny

R. Pittman, Esquire. DFC was represented by Heather Shirley Smith, Esquire; John T.

Burnett, Esquire; Carnal 0, Robinson, Esquire; Frank R. Ellerbe, III, Esquire; Brandon F.

Marzo, Esquire; Molly Mclntosh Jagannathan, Esquire; and Len S. Anthony, Esquire.

Collectively, DEC, Walmart, Vote Solar, CMC Recycling, SCSBA, Hasala

Dharmawardena, SCEUC, Cypress Creek, Sierra Club, SC NAACP, et al., and ORS are

referred to as the "Parties" or individually as a "Party."

On February 26, 2019, ORS filed the direct testimony of Willie J. Morgan, P.E.,

Deputy Director of the Utility Rates Department; David C. Parcell, Principal and Senior

Economist of Technical Associates, Incd Zachary J. Payne, Senior Auditor in the Audit

Department; Anthony Sandonato, Regulatory Analyst in the Utility Rates and Services

Division; Matthew P. Schellinger II, Regulatory Analyst in the Utility Rates and Services

Division; Michael L. Seaman-Huynh, Senior Regulatory Manager in the Utility Rates and

Services Division; Gaby Smith, Audit Manager in the Audit Department; and Dan J.

Wittliff, Managing Director of Environmental Services for GDS Associates, Inc. Exhibits

were included with the direct testimony of witnesses Morgan, Parcell, Seaman-Huynh,
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Smith, and Wittliff. On February 26, 2019, Sierra Club filed the direct testimony and

exhibits of Ezra D. Hausman, Ph.D., an independent consultant doing business as Ezra

Hausman Consulting. Walmart filed the direct testimony and exhibits of Gregory W.

Tillman, its Senior Manager, Energy and Regulatory Analysis, on February 26, 2019.

SCEUC filed the direct testimony and exhibits of Kevin W, O'Donnell, President of Nova

Energy Consultants, Inc., on February 26, 2019. Vote Solar filed the direct testimony and

exhibits of Justin R. Barnes, Director of Research with EQ Research, LLC, on February

26, 2019. On February 26, 2019, SC NAACP, et al. filed the direct testimony and exhibits

of John Howat, Senior Policy Analyst at the National Consumer Law Center, and Jonathan

Wallach, Vice President of Resource Insight, Inc, On February 26, 2019, SCSBA filed the

direct testimony and exhibits of Hamilton Davis, Director of Regulatory Affairs for

Southern Current, LLC, and Christopher Villarreal, President of Plugged In Strategies.

Hasala Dharmawardena filed direct testimony on February 26, 2019. On March 6, 2019,

ORS filed the supplemental direct testimony and exhibits of witnesses Seaman-Huynh and

Smith.

In Order No. 2019-154, issued on February 27, 2019, the Commission granted the

Company's request for leave to file the direct testimony of Steve Immel, Vice President of

Carolinas Coal Generation for Duke Energy, adopting the pre-filed direct testimony of

Joseph A. Miller, Jr.

On March 12, 2019, the Company filed the rebuttal testimony of witnesses Capps,

Doss, Ghartey-Tagoe, Hager, Hevert, Hunsicker, Immel, Kerin, Renee Metzler, Oliver,
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Pirro, Lesley Quick, Smith, Sullivan, and Wright. Exhibits were included with the rebuttal

testimony of witnesses Doss, Hevert, Pirro, Smith, and Sullivan.

On March 18, 2019, the Sierra Club filed the surrebuttal testimony of witness

Hausman. On March 19, 2019, SC NAACP, et al. filed the surrebuttal testimony of

witnesses Howa( and Wallach; Vote Solar filed the surrebuttal testimony of witness

Barnes; intervenor Mr. Dhaimawardena filed surrebuttal testimony; and the ORS filed the

surrebuttal testimony of witnesses Steven W. Hamm, Morgan, Parcell, Payne, John C.

Ruoff, Seaman-Huynh, Smith, and Wittliff. Exhibits were included with the surrebuttal

testimony of Vote Solar witness Bames; ORS witnesses Smith, Seaman-Huynh, Parcell,

Wittliff, Ruoff, and Hamm; and SC NAACP, et. al. witness Howat.

On March 8, 2019, the ORS moved to establish a new and separate hearing docket

to review and consider the Company's proposed Grid Improvement Plan ("GIP"). On

March 12, 2019, ORS and DEC filed a Stipulation agreeing that the GIP shall be considered

in a separate docket independent from the Application. The Company agreed to withdraw

from Commission consideration the GIP and the associated cost recovery proposal for costs

incurred related to plant placed in service on or after January I, 2019. Pursuant to the

Stipulation, all testimony and evidence relating to the GIP may be moved to the new

docket, and all Parties who have expressed any position on the GIP shall automatically be

granted intervenor status in the new docket. ORS and the Company further agreed that

DEC may defer into a regulatory asset account all GIP-related costs until the underlying

costs and proposed recovery are considered in a general rate case proceeding. On March
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13, 2019, the Standing Hearing Officer approved the Stipulation pursuant to Order No.

2019-26H.

Public hearings were held on March 12, 2019 in Spartanburg; March 13, 2019 in

Anderson; and March 14, 2019 in Greenville. Hundreds of customers attended these

hearings and spoke to the Commission about their concerns regarding the Company's

proposal. Many customers testified that they were struggling to pay their power bills under

the rates currently in place and that they would not be able to afford an increase of the

magnitude requested. A number of customers complained specifically of the high

compensation of Duke Energy executives.

On March 18, 2019, the Standing Hearing Officer excused from the hearing

Company witnesses Cowling, McGee, and Panizza; SCSBA witnesses Davis and Villareal;

Walmart witness Tillman; and ORS witnesses Schellinger and Sandonato. Witnesses Davis

and Villareal will testify in a subsequent hearing addressing the GIP, and witnesses

Tillman, Cowling, McGee, Panizza, Schellinger, and Sandonato's pre-filed verified

testimony was entered into the record without the witnesses being required to appear in

person at the hearing. On March 20, 2019, the Standing Hearing Officer excused &om the

hearing Company witness Oliver and Sierra Club witness Hausman. On March 25, 2019,

the Commission excused from the hearing SC NAACP, et al. witnesses Howat and

Wallach.

The Commission conducted an evidentiary hearing on this matter from March 21,

2019 through March 27, 2019 in the hearing room of the Commission with the Honorable

Comer H. Randal1 presiding.
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The following witnesses appeared, gave summaries of their testimonies, and

answered questions from counsel and the Commission: DEC witnesses Ghartey-Tagoe,

Smith, Fallon, Diaz, Capps, lmmel, Doss, Hunsicker, Quick, Schneider, Metzler, Kerin,

Wright, Pirro, Hager, Hevert, and Sullivan; ORS witnesses Parcell, Wittliff, Smith, Payne,

Hamm, Morgan, Seaman-Huynh, and Ruoff; Vote Solar witness Barnes; and SCEUC

witness O'Donnell.

On March 21, 2019, DEC witnesses Ghartey-Tagoe and Smith testified as the

Company's first panel of witnesses. Witness Ghartey-Tagoe provided an overview of the

reasons for the Company's request for an increase in electric rates and charges. Company

witness Smith explained the Company's pro-forma accounting adjustments and revenue

requirements for the test period. Company witnesses Fallon and Diaz testified as the

Company's second panel regarding the abandoned Lee Nuclear Station project. Witness

Fallon provided background on the Lee Nuclear Station Units I and 2 ("Lee Nuclear

Project") development activities and addressed the Company's position regarding the

reasonableness and prudence of the associated costs incurred to obtain the Lee Nuclear

Project Combined Operating License ("COL" or "Lee COL"). Witness Diaz testified that

the Company's strategy and efforts were reasonable and prudent in securing the COL, as

was the Company's decision to extend the units'arget operation dates.

The Commission reconvened on March 22, 2019, with testimony from Intervenor

Dharmawardena. Mr. Dharmawardena testified regarding the appropriateness of the

Company's proposed rate design and cost allocation, as well as the costs being requested

for recovery in this proceeding. The Company then presented its third panel of witnesses,
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Capps and Immel. Witness Capps discussed the Company's nuclear generation fleet,

capital and operating and maintenance ("O&M") expense, and operational performance

during the test period ending December 31, 2017, as well as the Company's request to

begin collecting a reserve for nuclear End-of-Life ("EOL") costs. Witness Immel described

the Company's new generation assets and other capital additions since the Company's last

general rate case in 2013 and operational performance of DEC's fossil, hydroelectric, and

solar portfolio during the test period ending December 31, 2017. Next, DEC presented its

fourth panel of witnesses, Hunsicker, Quick, and Schneider. Witness Hunsickcr testified

regarding the Company's Customer Connect program currently under implementation to

replace its current customer information system ("CIS"). Witness Quick's testimony

responded to ORS witness Smith's recommendation to not include the Company's growth

projections in the Company's proposed adjustment for credit, debit, and Automated

Clearing House ("ACH") payment (collectively, "credit card") convenience fees; and SC

NAACP, et al. witness Howat's request that the Company publicly file with the

Commission monthly bil! ing, payment, arrearage and disconnection data regarding general

residential and low-income customer accounts. Witness Schneider testified regarding the

Company's AMI deployment and the proposed commercialization of the Company's

Prepaid Advantage program. Next, Company witness Doss addressed the financial

position and results of DEC's operations for the test period, the Company's request for

approval of revised depreciation rates, the status of the nuclear decommissioning trust fund,

and the propriety of the Company's Asset Retirement Obligation ("ARO") accounting for

coal ash closure costs.
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The Commission reconvened on March 25, 2019, with testimony from DEC

witness Metzler. Witness Metzler testified regarding the Company's employee incentive

compensation program and why the Company believes it is appropriate to recover those

costs from customers, as well as the appropriateness of certain expenses being included in

rates. ORS witness Parccll testified regarding the appropriate ROE based on his analyses,

the Company's capital structure, and his recommended ROE for the Company, DEC

prcsentcd its fifth panel of witnesses, Wright and Kerin. Witness Wright testified that the

Company's practices around coal ash management were reasonable and prudent. Company

witness Kerin testified regarding the Company's coal ash expenditures. Next, ORS witness

Wittliff testified regarding the Company's coal ash expense request and his recommended

disallowances for certain coal ash expenses.

The Commission reconvened on March 26, 2019, with the testimony of Vote Solar

witness Barnes. Witness Barnes testified in response to the Company's request to increase

its Basic Facilities Charge ("BFC"). Next, SCEUC witness O'Donnell testified that the

Commission should disallow a significant portion of the Company's request to recover its

coal ash expense. DEC presented the testimony of witness Pirro regarding rate design and

the Company's request to increase the BFC. ORS presented its first panel of witnesses,

which consisted of witnesses Smith, Payne, and Hamm. ORS witness Smith explained the

findings and recommendations as reflected in the ORS Audit Exhibits resulting fromORS'xamination

of DEC's Application and supporiing books and records. Witness Payne

offered recommendations for the treatment of the Company's requests for recovery of
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accounting deferrals. Witness Hamm addressed regulatory policy issues related to certain

legal expenses sought by the Company.

The hearing reconvened on March 27, 2019. The Company presented its sixth panel

of witnesses, Hevert and Sullivan. Witness Sullivan addressed the Company's financial

objectives, capital structure, cost of capital, and cost of debt. Company witness Hevert

presented his independent analysis of a fair ROE which would allow DEC to attract capital

on reasonable terms and maintain financial strength. Next, Company witness Hager

testified regarding the Company's cost of service study and change in methodology to use

the Minimum System Method. ORS presented its second panel of witnesses consisting of

witnesses Morgan, Seaman-Huynh, and Ruoff. Witness Morgan testified regarding the

Company's request to recover costs for the Lee Nuclear Project COL, nuclear EOL reserve,

the appropriate amortization period for certain Company deferral requests, and storm cost

normalization. Witness Seaman-Huynh addressed the Company's cost of service study,

depreciation study, rate design, revenue verification, and revenue requirement distribution.

Witness Ruoff addressed the impact to customers if the Commission adopted the

Company's positions outlined in its rebuttal testimony and testified that the Company's

request for recovery was in excess of reasonable levels necessary to support safe, reliable,

and high- quality utility service.

As requested by the Commission, ORS entered one late-filed hearing exhibit

provided on March 27, 2019 as composite Hearing Exhibit ¹49 consisting of the

Company's response to ORS Audit Request ¹55-5 addressing coal ash litigation expenses.

DEC filed late-filed Hearing Exhibit ¹56 which was marked and received in evidence upon
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receipt on April 2, 2019, and provides additional detail on the Company's coal ash

litigation expenses as requested by the Commission. On April 5, 2019, the ORS objected

to the Commission's consideration of Hearing Exhibit tt56. The Parties filed proposed

orders and legal briefs on April 18, 2019.

II, GUIDING LEGAL PRINCIPLES

It bears noting the legal standards applicable to rate applications in South Carolina.

The overarching legal standard that must be met by all electric utility rates approved by

this Commission is found in S.C. Code Ann. It 58-27-810. That statute provides: "Every

rate demanded or received by any electrical utility... shall be just and reasonable." The

South Carolina Supreme Court has reasoned "the fixing of 'just and reasonable'ates

involves the balancing of the investor and the consumer interests.... [T]he investor

interest has a legitimate concern with the financial integrity of the company whose rates

are being regulated." Southern Bell Tel. d'c Tel. Co. v. Pub. Serv. Comm 'n, 270 S.C. 590,

596-97 (1978)(quoting Federal Power Comm 'n v. Hope Natural Gas Co., 320 U.S. 591,

602-03 (1944)).

These legal standards have been consistently employed by the Commission and the

South Carolina courts and reflect the fact that utility customers have a direct interest, not

only in low rates today, but also in thc financial soundness of the utilities that serve them

going forward. This is especially true for electric utility customers because of the universal

and immediate importance of the electric utility service to the public and the capital

investment that a utility must be able to make month-by-month to provide the quality of

service that customers depend on and expect. As the U.S. Supreme Court stated in Hope:
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From the investor or company point of view it is important that there be
enough revenue not only for operating expenses but also for the capital costs
of the business. These include service on the debt and dividends on the
stock. By that standard the return to the equity owner should be
commensurate with returns on investments in other enterprises having
corresponding risks. That return, moreover, should be sufficient to assure
confidence in the financial integrity of the enterprise, so as to maintain its
credit and to attract capital.

320 U.S, at 603 (citations omitted). This principle is expanded by Bluejield )Vaterivorks &

Imp. Co. v, Pub. Serv. Comm'n of tV. Va., 262 U.S. 679 (1923), where the U.S. Supreme

Court held:

A public utility is cntitlcd to such rates as will permit it to earn a return on
the value of the property which it employs for the convenience of the public
equal to that generally being made at the same time and in the same general
part of the country on investments in other business undertakings which are
attended by corresponding risks and uncertainties; but it has no
constitutional right to profits such as are realized or anticipated in highly
profitable enterprises or speculative ventures, The return should be
reasonably sufficient to assure confidence in the financial soundness of the
utility and should be adequate, under efficient and economical management,
to maintain and support its credit and enable it to raise the money necessary
for the proper discharge of its public duties.

Bluefteld, 262 U.S. at 692-93. Together, the Hope and Bluefield cases provide "the basic

principles of utility rate regulation" in South Carolina. (See also Southern Bell, 270 S.C.

at 595, 244 S.E.2d at 281; Patton v. S.C. Pub. Serv. Comm'n,280 S.C. 288, 291, 312 S.E.2d

257, 259 (1984)).

Another long-standing regulatory standard applied by this Commission in setting

rates is the application of a test year. As routinely recited by this Commission: "The test

year is established to provide a basis for making the most accurate forecast of the utility's

rate base, revenues, and expenses in the near future when the prescribed rates are in effect.

The historical test year may be used as long as adjustments are made for any known and
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measurable out-of-period changes in expenses, revenues, and investments." See Order No.

2018-445, Docket No. 2016-384-S (2018) (citing Porter v. S.C. Pub. Serv. Comm 'n, 328

S.C. 222, 493 S.E.2d 92 (1997)) (emphasis added); Order No. 2018-369, Docket No. 2017-

28-S (2018); Order No. 2017-80, Docket No. 2016-29-WS (2017). The object of using test

year figures is to reflect typical conditions. Where an unusual situation indicates that the

test year figures are atypical, the Commission should adjust the test year data. Parker v.

S,C. Pub. Serv. Comm 'n, 280 S.C, 310, 312, 313 S.E.2d 290, 292 (1984). Indeed, the

Commission must adjust for known and measurable changes in expenses, revenues, and

investments so that the resulting rates will accurately and truly reflect the actual rate base,

net operating income, and cost of capital. Southern Bell, 270 S.C. at 602-03, 244 S.E.2d

at 284—85. Such adjustments are within the discretion of the Commission and, although

they must be known and measurable within a degree of reasonable certainty, absolute

precision is not required. Hamm, 309 S.C. at 291, 422 S.E.2d at 115 (citing Michaelson v.

New England Tel. & Tel. Co., 121 R.l. 722, 404 A.2d 799 (1979)); Porter, 328 S.C. at 230.

The purpose of this regulatory scheme of using a test year and making adjustments

based on atypical conditions is to permit sufflcient and accurate cost recovery as the

expenses are incurred by the utility in real-time. In other words, the purpose of this

ratemaking exercise of using a test year and making appropriate adjustments is to match-

as closely as possible—the utility's revenue to the costs it will incur after the rates are

implemented. See Southern Bell, 270 S.C. at 602, 244 S.E.2d at 284 ("IW]e believe that

the Commission should make any adjustments for known and measurable changes in

expenses, revenues and investments occurring after the test year, in order that the resulting
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rates will reflect the actual rate base, net operating income, and cost of capital."). In that

regulatory context, there is no need to consider the time value of money or the carrying

costs of debt because the utility's revenue matches its expenses as they are incurred.

The Commission's Findings of Facts and Legal Conclusions reflect these standards.

III. AREAS OF DISPUTE

While many aspects of this case are not in dispute, others are contested.

Specifically, there are nine accounting and pro forma adjustments proposed by the

Company that are not contested and ten additional adjustments recommended by the ORS

that the Company has agreed to accept as discussed further. Other accounting adjustments

remain contested and addressed herein. In addition, no party in this proceeding opposed

the Company's request to revise its depreciation rates; the Company's proposed base fuel

and fuel-related factors; the prudency of the Company's investments in nuclear, fossil,

hydro, solar, or its transmission and distribution system; the Company's proposed

modifications to its lighting tariffs, or the manner in which the Federal Tax Cuts and Jobs

Act of 2017 ("Tax Act") should bc addressed in this case. The Company's request to

commercialize its Prepaid Advantage Pilot program, rcmove the customer cap and make it

available to residential customers across its entire service territory is also uncontested.

The Company initially requested to increase the amount of the BFC to $28 a month

but later agreed with the ORS to increase the BFC to $ 11.96 for residential non-time of use

("TOU"), $ 13.09 for residential TOU, and $ 11.70 for SGS customers, and to put the

remaining revenue requirement ultimately detenmned by the Commission in the variable

component of the Company's base rates. The parties also agreed to address the Company's
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proposed GIP in a separate docket. The Company suggested updating the cost of long-term

debt in this case and the ORS agreed with the Company's proposal. Initially, the Company

proposed to increase its storm cost recovery using a ten-year average but later accepted the

ORS suggestion to remove the highest and lowest cost years and use an eight-year average.

The Company's application of a historic inflation adjustment to the storm cost calculation

remains contested. No party contested the Company's proposal to eliminate credit card

convenience fees, but the ORS opposed the Company's adjustment to recover the

forecasted uptick in customer usage of credit cards once the program is deployed. The

Company's requests to recover deferred costs related to its AMI and Customer Connect

deployments are also uncontested except with respect to the ORS'ecommendation

concerning recovery of a return on the deferred costs.

The other contested areas in this case include: (I) the appropriate ROE that the

Company should be allowed in this case; (2) the appropriate recovery of the Company's

deferred costs including the appropriate amortization period and whether the Company

should be permitted to earn a return on its deferred costs both during the deferral period

and the amortization period; (3) whether the Company should be permitted to begin

collecting EOL nuclear reserve for materials tlt supplies and the unused portion of nuclear

fuel remaining when the Company's nuclear units are retired; (4) whether it is appropriate

to allow a return on the unamortized balance related to the Company's Lee Nuclear Project

during the amortization period; (5) the Company's use of the Minimum System Method to

allocate distribution costs as customer-related costs in the Company's cost of service

studies; (6) whether the Company's proposed adjustment to include Customer Connect
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projected two-year average O&M expense is sufficiently known and measurable to

appropriately include in rates; (7) whether certain costs the ORS has flagged as "non-

allowable" (such as expenses related to employee recognition awards, state and local

chambers of commerce and other community organization membership dues, the

Lineman's Rodeo, costs imposed by other jurisdictions such as motor vehicle registration

expenses, and costs that were billed outside the test period but paid during the test period)

should be included in rates; (8) whether a portion of the Company's incentive

compensation relating to shareholder and earnings metrics should be disallowed; (9)

whether the Company should be allowed to include inflationary adjustments in their

calculation of certain costs (10) whether the Company should be required to submit

monthly billing, collection and disconnect data on residential and low-income customers;

(11) whether the Company should be required to perform comprehensive economic

analyses before making investments needed to continue to operate its coal plants; (12)

treatment of the Company's coal ash expenses including whether costs imposed as a result

of the North Carolina Coal Ash Management Act ("CAMA") should be collected from

South Carolina customers, whether the Company's ARO accounting for coal ash closure

costs is appropriate, and whether ORS'riticism of the Company's response to data

requests from the ORS is justified and sufficient enough to overcome the presumption of

reasonableness related to the requested recovery of certain legal expenses related to coal

ash litigation, including litigation to pursue insurance monies to help offset coal ash

compliance costs for customers; (13) whether the Company has submitted sufficient

documentation to support recovery of certain rate case expenses; and (14) whether the
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Company has provided appropriate notice of the proposed rate increase to meet the due

process requirements of S.C. Const., Art. I, tj 22.

IV. FINDINGS OF FACT

Based upon the Application, the testimony, and exhibits received into evidence at

the hearing and the entire record of these proceedings, the Commission makes the

following findings of fact:

A. Jurisdiction

1. DEC is a limited liability company duly organized and existing under the

laws of the State of North Carolina. It is a public utility under the laws of the State of South

Carolina and is subject to the jurisdiction of this Commission pursuant to S.C. Code Ann.

tj 58-3-140(A). The Company is engaged in the business of generating, transmitting,

distributing, and selling electric power to the public in western South Carolina and a broad

area of central and western North Carolina. DEC is a wholly-owned subsidiary of Duke

Energy, both having their offices and principal places of business in Charlotte, North

Carolina,

2, The Commission has jurisdiction over the rates and charges, rate schedules,

classifications, and practices ofpublic utilities operating in South Carolina, including DEC,

as generally provided in S,C. Code Ann, tjrJ 58-27-10, et seq.

3. DEC is lawfully before the Coinmission based upon its Application for a

general increase in its retail rates pursuant to S.C. Code Ann. tjtj 58-27-820, 5827-870, and

26 S.C. Code Ann. Regs. 103-303 and 103-823.
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4. The appropriate test period for use in this proceeding is the 12 months ended

December 31, 2017, adjusted for certain known changes in revenue, expenses, and rate

base.

B. DEC's Re uest for a Rate Increase

5. DEC, by its Application and initial direct testimony and exhibits, originally

sought a base increase of $230,807,000 in annual electric sales revenues from its South

Carolina retail electric operations, including a rate of return on common equity of 10.5'/o

and a capital structure consisting of 47'/o debt and 53'/a equity. The Company subsequently

revised its requested base revenue requirement to $225,214,000. DEC also proposed an

excess deferred income tax ("EDIT") rider to reflect the reduction in tax rates enacted in

the Tax Cuts and Jobs Act of 2017. DEC's proposed EDIT Rider in the amount of

($61,888,000) would reduce year I revenue to a net increase of $ 163,326,000.

6. Following its review of all the evidence presented in this docket by the

various parties, the Commission has adopted certain accounting adjustments resulting in a

net revenue increase of $ 106,931,000 preceding the application of the EDIT Rider

calculated by DEC and accepted by ORS.

C. Return on E uit Cost of Debt and Ca ital Structure

7, Based on the record in this proceeding, the Commission finds 9.50'/o to be

a reasonable Return on Equity ("ROE") for DEC for purposes of this general rate case.

8. Based on the record in this proceeding, the Commission finds 53'/o equity

and 47'/a debt to be a reasonable capital structure for DEC for purposes of this general rate

case.
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9. Based on the record in this proceeding, the Commission finds 4.53'/R to be

a reasonable cost of debt for purposes of this general rate case.

10. The Commission finds that DEC, through sound management, shall have

the opportunity to earn an overall rate of return of 7.16'/R. The overall rate of return is

derived from applying an embedded cost of debt of 4.53'/R and an ROE of 9.50'/c to a

capital structure consisting of 47'/R long-term debt and 53'/R equity. The Commission finds

and concludes that evidence in this case supports DEC's overall rate of return, cost of debt,

ROE, and capital structure.

Table I below indicates the capital structure of the Company, the cost of debt, the

cost of equity as approved in this Order, and the resulting rate of return on rate base;

Table 1: Summar of Overall Rate of Return

T~TC

Long-Term Debt

Common Equity

Total

Ratios

47.00c/o

53.00'/R

100. 00'/R

Cost Rate

4,53'/o

9.50'/R

~Wit r RC tR t

2.13'/o

5.04'/R

7.16'/R

D. Base Facilities Char es

11. The Company initially requested increases of 268'/R in the Base Facility

Charges ("BFCs"), but after public hearings in the Upstate, withdrew its initial request and

agreed to BFCs of $ 11.96 for residential non-TOU customers, $ 13.09 for residential TOU

customers, and $ 11.70 for Small General Service ("SGS") customers. DEC's request for

the higher BFCs was based upon its position that the Commission should permit the utility
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to utilize the Minimum System Method (oMSM") of determining the cost of service. The

ORS and the intervenors opposed the adoption of the MSM. Additionally, this

Commission has previously declined to approve the use of the MSM in setting theBFC.'n

this case, the Commission need not reach the issue of whether to approve the use

of the MSM because no party objected to the specific BFC increases eventually proposed

by ORS and accepted by the Company. This Commission need not rule on uncontested

issues, and therefore will not here address the appropriateness or inappropriateness of the

Minimum System Method in future cases. Based upon the evidence presented, and in light

of the lack of objection by any party to the agreed-upon BFCs, the Commission finds them

to be just and reasonable.

E. A reed U onAccountin Ad'ustments

12. The Company and ORS have agreed to (he following accounting

adjustments, which were proposed by DEC in its initial filing:

~ Adjustment ¹6 — Adjust for costs recovered through non-fuel riders

~ Adjustment ¹8 — Annualize depreciation on year end plant balances

~ Adjustment ¹9 — Annualize property taxes on year end plant balances

~ Adjustment ¹10 — Adjust for new depreciation rates

~ Adjustment ¹16 — Adjust for coal inventory

~ Adjustment ¹17 — Adjust for approved regulatory assets and liabilities

~ Adjustment ¹24 — Levelize nuclear refueling outage costs

~ Adjustment ¹26 — Adjust aviation expenses

'n re Duke Power Co., Docket No. 91-216-E, Order No. 91-1022, at p. 7 (1991).
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~ Adjustment ¹34 — Adjust for Federal tax rate change

13. The Company and ORS have also agreed to the following accounting

adjustments recommended by ORS:

~ Adjustment ¹1 — Annualize Retail revenues for current rates

~ Adjustment ¹2 — Update fuel costs to approved rate and other fuel related

adjustments

~ Adjustment ¹3 — Adjust other revenue

~ Adjustment ¹4 — Adjust the amount of CWIP in rate base

~ Adjustment ¹5 — Eliminate unbilled revenues

~ Adjustment ¹11 — Adjust for post year additions to plant in service

~ Adjustment ¹12 — Reflect 2017 Lee Combined Cycle Facility ("Lee CC") addition

to plant in service

~ Adjustment ¹23 — Update benefit costs

~ Adjustment ¹31 — Adjust vegetation management expenses

~ Adjustment ¹32 — Synchronize interest expense with end of period rate base

The adjustments listed above have been agreed to by DEC and the ORS and are not

contested by any of the parties. The Commission finds, based upon its review of all the

evidence, that these adjustments are just and reasonable to all parties and consistent with

the evidence presented.

F. Accountin Ad'ustments in Dis ute

14. As to Adjustment ¹7, DEC proposes a three-year amortization period for

the deferred cost balance related to the Carolinas West Control Center. ORS recommends
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that this deferred cost balance be amortized over 30 years, consistent with thc service life

of the asset. The Commission accepts this recommendation. The Company may earn a

Weighted Average Cost of Capital ("WACC") return on the deferred capital costs, but not

on deferred depreciation, O¹tM, or property tax expense.

15. As to Adjustment ¹13, DEC proposes a three-year amortization period for

the deferred cost balance related to the W.S. Lee Combined Cycle Facility. ORS

recommends that this deferred cost balance be amortized over 39 years, consistent with the

service life of the asset. The Commission accepts this recommendation. The Company

may earn a Weighted Average Cost of Capital ("WACC") return on the deferred capital

costs, but not on deferred depreciation, OEM, or property tax expense.

16. As to Adjustment ¹14, the ORS has recommended that DEC be allowed

recovery of $ 124,601,000 of pre-construction costs for the Lee Nuclear Project, but that

the Company not be allowed a return on the unamortized balance of this investment. The

Commission agrees that the Company's shareholders should not be permitted to earn a

return on the canceled project at the expense of DEC's customers, and it therefore adopts

ORS's position.

17. As to Adjustment ¹15, DEC seeks to recover $6.975 million every year

from its customers to be placed into a reserve fund to be used to defray future nuclear EOL

costs. The Commission finds that these expenses are not known and measurable, and they

should therefore be disallowed.

18. As to Adjustment ¹18, DEC seeks recovery of Coal Combustion Residuals

("CCR") expenses incurred from )anuary 2015 through December 2018 related to
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compliance with federal and state regulatory requirements. ORS does not oppose DEC's

request to recover expenses incurred in complying with the federal CCR rule, but advocates

disallowance of $469,894,472 in additional expenses incurred by the Company in

complying with North Carolina's Coal Ash Management Act ("CAMA"), which imposed

upon DEC stricter regulation and costlier compliance expenses in connection with

management of coal ash basins located in North Carolina.

DEC seeks substantial recovery in this proceeding resulting from North Carolina's

CAMA and other state actions. ORS witness Wittliff and SCEUC witness O'Donnell

testified that North Carolina's CAMA was brought about by the spill at Dan River.

Additionally, this Commission has received evidence that confirms that North Carolina's

CAMA is much more stringent and results in costs in excess of those that would be incurred

absent CAMA. It is also clear that while the North Carolina General Assembly has enacted

statutes requiring actions that result in increased costs, the South Carolina General

Assembly has not done so.

The North Carolina General Assembly has the authority to create the laws that

govern the business conducted in North Carolina. To subject South Carolina DEC

customers to North Carolina laws which are neither necessary for the provision of power

nor which confer benefits to South Carolina ratepayers would be inappropriate.The

Commission cannot abdicate the sovereign nature of the South Carolina General Assembly,

from which this Commission derives its authority. As a result, this Commission will not

permit DEC to pass on increased expenses incurred as a result of North Carolina's CAMA.
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The Commission finds it just and reasonable to disallow the recovery of additional

expenses attributable to CAMA from South Carolina ratepayers.

19. As to Adjustment ¹19, DEC proposes a three-year amortization period for

the deferred cost balance related to the South Carolina Advanced Metering Infrastructure.

ORS recommends that this deferred cost balance be amortized over 15 years, consistent

with the service life of the asset. The Commission accepts ORS's recommendation. The

Company may earn a Weighted Average Cost of Capital ("WACC") return on the deferred

capital costs, but not on deferred depreciation, O&M, or property tax expense.

20. As to Adjustments ¹20, DEC seeks to normalize storm restoration costs to

the average level of costs the Company experienced over the past ten years. ORS

recommended eliminating the expenses in the highest and lowest years to use an eight-year

average expense level, and the Company does not oppose this recommendation. The

Commission finds that it is appropriate to use the eight-year average method to normalize

storm restoration costs and approves this method.

21. In Adjustment ¹21, DEC seeks to add an inflation adjustment to non-labor

O&M expense. ORS opposes this adjustment. This position is based on the longstanding

accounting principle that any adjustments to Test Year expenses must be both known and

measurable. See, Tr. p. 1602-14, 11. 4-9. Heater ofSeobrook, Inc., v. Public Serv. Comm 'n

ofS.C., 324 S.C. 56, 60, 478 S.E. 2d 826, 828 (1996). Because the Commission likewise

finds prospective adjustments for inflation to be generalized and speculative, and not

known and measurable, it declines to grant them in normalizing for non-labor O&M

expenses,
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22. As to Adjustment ¹22, in which the Company proposed adjustment of

wages, salaries, and related benefit costs to reflect current annual levels, ORS

recommended removal of $ 15,428,000, consisting of 50% of short-term incentive

compensation and long-term incentive compensation for all qualifying employees, The

Commission finds ORS's proposed disallowance to be inappropriate. The incentive

compensation which the ORS seeks to disallow is a prudently incurred cost of service

which comprises only a portion of overall employee compensation expense. The

Commission finds that the disallowance recommended by ORS is unwarranted, and

therefore adopts the Company's adjustment.

23. Adjustment ¹25 relates to rate case expenses. ORS proposes that the

Commission disallow $2,000,000 in estimated rate case expenses projected to be incurred

through May 2019, as well as $512,313 in rate case expenses for which DEP failed to

provide adequate supporting documentation. The Commission has reviewed the evidence

presented and agrees to these disallowances. After applying these adjustments, the

Company may recover approximately $ 1,339,000 in rate case expenses, amortized over a

five-year period, resulting in an annual amortization expense of $268,000. The Company

may continue to defer rate case expenses incurred after December 31, 2018, and will be

given the opportunity to propose including these expenses in a future proceeding.

24. Adjustment ¹28 relates to the Company's request that it be allowed to

recover approximately $ 3,162,000 for costs incurred from accepting credit card payments

without surcharging customers for using credit. DEC's proposed adjustment includes

approximately $645,000 in projected expenses resulting &om customer growth and
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cxpcctcd increases in the number of customers using credit cards as their mode of payment.

ORS advocates disallowance of the portion of the adjustment resulting from these growth

projections. The Commission agrees that the portion of the requested expenses attributable

to growth projections is not known and measurable and disallows that portion, resulting in

the Company being permitted to recover approximately $2,517,000 for its credit card

program.

25 In Adjustment ¹29, the Company agreed to remove 50'/o of the

compensation of the four Duke Energy executives with the highest level of compensation

allocated to Duke Energy Carolinas in the test period, DEC's proposed adjustment would

amount to a reduction in O&M expense by ($948,000) and income taxes by $237,000. The

Commission accepts the Company's proposed adjustment as to the compensation of all

these executives except for Duke Energy CEO Lynn Good, whose compensation the

Commission finds to be excessive because Ms. Good was the highest paid CEO for an

investor-owned utility in the nation for test year 2017 with a salary of $21.4 million. The

Commission therefore imposes an additional 25'/o disallowance of Ms. Good's

compensation allocated to South Carolina. Adding this adjustment of ($ 137,000) to the

agreed reductions above yields a total adjustment to O&M expense of ($ 1,085,000) and

income taxes by $271,000.

26. As to Adjustment ¹30, the Company seeks recovery of its deferred costs

and approval to include approximately $4,700,000 annually for ongoing O&M expenses,

including carrying costs at its weighted average cost of capital, associated with replacing

its Customer Information System with a new system called Customer Connect, The
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Company is proposing to recover the deferred costs over a three-year period. ORS initially

recommended disallowance of$4,025,000, since the Company recorded $640,000 in O&M

expense relating to Customer Connect during the test year and deemed the balance of the

request to be not known and measurable. On surrebuttal, ORS subsequently proposed an

O&M adjustment of $2,549,000, resulting in a total allowance of $3,189,000 consisting of

the Company's actual deferred O&M expenditures as of December 31, 2018. The

Commission finds the total O&M adjustment of $2,549,000, with the resulting deferral

balance to be amortized over a three- year period, to be just and reasonable. The

Commission, though, rejects the Company's request to include the deferred balance in Rate

Base as these costs consist entirely of deferred O&M expenses.

27. Adjustment tt33 adjusts DEC's rate base to include the additional working

capital required as a result of the additional O&M expenses proposed in this proceeding.

In rebuttal testimony, Company witness Smith explained that while the amounts calculated

by DEC, $320,870,000, and the ORS, $80,166,000, for this adjustment are different based

on other areas ofdisagreement, the Company and the ORS agree on the concept of and the

method used to calculate this adjustment. (Tr. 4, p. 659-19 — 659-20.) In her surrebuttal

testimony, ORS witness Smith agreed with this characterization, stating that the ORS and

the Company amounts differ only due to the underlying adjustments of ORS and the

Company and the recommended ROE. (Tr. p. 1607-13.) Therefore, Working Capital is

adjusted $ 83,971,000 as a result of the underlying adjustments approved by the

Commission in this order.
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28. In Adjustment 435, DEC seeks recovery of deferred costs incurred in

connection with grid reliability, resiliency, and modernization work. The Company has

placed in service investments of approximately $44 million on a South Carolina retail basis.

The Company requests recovery of the deferred costs over a two-year period, including a

net of tax return on the unamortized balance of the regulatory asset through inclusion in

rate base for a revenue requirement impact of approximately $3 million for this adjustment.

ORS recommends a deferral balance of $5,904,000 with the deferred cost of capital portion

of the deferral balance included in rate base, excluding the deferred depreciation, 0&M,

and property tax expense portion of the deferral balance. This treatment is consistent with

ORS's overall recommendation for deferral accounting treatment in this case. The ORS

also recommends recovery over a five-year amortization period. Based upon the evidence,

the Commission adopts the adjustment recommended by ORS.

29. As to Adjustment I(36, ORS seeks disallowance of certain expenses

incurred for sponsorships, lobbying, advertising, the Lineman's Rodeo, employee service

awards, spot awards, and safety awards, dues to Chambers of Commerce, club dues, and

other costs ORS deems unrelated to the delivery of electric service to customers. In

response, DEC agreed, and the Commission concurs, to an adjustment of ($227,033) and

income taxes of ($57,000) to remove lobbying costs and image building advertising

expenses. In addition, the Commission removes ($575,000) incurred in litigation expenses

incurred in defending state enforcement actions relating to coal ash disposal and insurance

coverage litigation seeking recovery of losses incurred due to liability for coal ash removal.

The Commission finds the other expenses addressed in Adjustment 536 to be recoverable.
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30. Adjustment ¹37 reflects customer growth afler accounting and pro forma

adjustments. To capture the additional revenues and expenses generated by customers

added to the Company's system, an adjustment is included for customer growth. The

customer growth factor is calculated by taking the difference bctwccn the total number of

customers at the end of the Test Year and the average number of customers during the year

and dividing the result by the average number of customers during the Test Year. The

Company and ORS agree to a customer growth factor of 0.9008'/o.

31. Adjustment ¹38 adjusts for revenue, taxes, and customer growth. The

Company proposes to adjust electric operating revenue by $225,214,000, general taxes by

$998,000, income taxes by $55,942,000, and customer growth by $ 1,516,000 for the

proposed revenue increase. (Hearing Ex. 10 (Smith Rebuttal Ex. I, p. I).) ORS proposes

to adjust electric operating revenue by $ 82,357,000, general taxes by $365,000, income

taxes by $20,457,000, and customer growth by $ 554,000 for the ORS proposed revenue

increase and to achieve an ROE of 9.3'/a as recommended by ORS witness Parcell.

(Hearing Exhibit No. 44 (Surrebuttal Audit Exhibit GS-I)). In her rebuttal testimony,

Company witness Smith explained that while the amounts calculated by DEC and the ORS

for this adjustment are different based on other areas of disagreement, the Company and

the ORS agree on the concept of and the method used to calculate this adjustment. (Tr. 4,

p. 659-24.) In her surrebuttal testimony, ORS witness Smith agreed with this

characterization, stating that the ORS and Company amounts differ only due to the

underlying adjustments of ORS and the Company and the recommended ROE. (Tr. p.

1607- 13.)
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The adjustments approved by the Commission in this order adjust electric operating

revenue by $ 106,931,000, general taxes by $474,000, income taxes by $26,561,000, and

customer growth by $ 720,000 to give the Company the opportunity to achieve an ROE of

9.5'/o, as proposed within the recommended range of ORS witness Parcell. This represents

approximately a 53'/s reduction from the Company's requested revenue increase.

G. Fuel Costs

32. The Company proposes to use the following base fuel factors by customer

class (excluding gross receipts tax and regulatory fees):

~ Residential 2.1094 cents per kWh

~ General Service/Lighting 2.1004 cents per kWh

~ Industrial 2.0721 cents per kWh

The Commission finds, based upon the evidence, that the proposed base fuel and fuel-

related factors, as updated by the Company in its supplemental filing, are just and

reasonable.

LL Cost of Service

33. The Company has proposed the Summer Coincident Peak ("SCP")

methodology for cost allocation between jurisdictions and among customer classes in this

case. The Commission finds and concludes that for purposes of this proceeding, the

Company may continue to use the SCP methodology for allocation between jurisdictions

and among customer classes and that the Company's cost of service methodology is just

and reasonable.
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I. ~Li htin

34. DEC proposes modifications of certain outdoor lighting fees and schedules

to help modernize the Company's outdoor lighting products and services to reflect the

continued adoption of light emitting diode ("LED") technology. These modifications, as

set forth in the testimony ofCompany witnesses Cowling and Pirro, are just and reasonable.

J. Pre aid Advanta e Pro ram

35. The Company seeks approval to commercialize its Prepaid Advantage

program by removing it from pilot status, by removing the customer cap and making the

program available to customers across its entire jurisdiction. The proposed modifications

to commercialize the Prepaid Advantage program, as set forth in the testimony of Company

witnesses Schneider and Pirro, are just and reasonable.

K. Customer Data

36. South Carolina NAACP et al., recommended that DEC should be required

to provide detailed monthly residential and low-income customer usage data by zip code

in a format accessible to the public. The Company is in the process of implementing its

new Customer Connect program, which may facilitate the compilation of the requested

data. While the Commission believes that making the requested data publicly available

may be beneficial, it declines to order the Company to do so at this time.

L. ~D

37. The depreciation study, as filed by the Company as Doss Exhibit 2 (part of

composite Hearing Exhibit 22), and the depreciation rates proposed by DEC in this case,

as filed by the Company as Doss Exhibit 3 (part of composite Hearing Exhibit 22), are just
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and reasonable and should be approved in this case. The Company seeks to adopt these

new depreciation rates effective August I, 2018, and defer into a regulatory asset account

the incremental depreciation expense resulting from the new depreciation rates. The

Company proposes to amortize the regulatory asset over a three-year period with inclusion

of the unamortized balance of the regulatory asset in rate base. The Commission finds and

concludes that the new depreciation rates approved by the Commission shall be effective

as of August I, 2018, and the Company's deferral request relating to incremental

depreciation expense is just and reasonable.

M. EDIT Rider

38. The Company has proposed to implement flow back of excess deferred

income taxes to customers through an EDIT Rider, as follows:

a. For Federal EDIT protected under Internal Revenue Service ("IRS")
normalization rules, in accordance with those rules;

b. For Federal EDIT not protected by normalization rules, but related to
property, plant and equipment, over a 20-year period;

c. For Federal EDIT not protected by normalization rules, but not related to
property, plant and equipment, over a five-year period;

d. For deferred revenue, net of deferred balances related to the Distributed
Energy Resource Program ("DERP"), over a five-year period; and

e. For North Carolina EDIT, over a five-year period.

The Company's proposed EDIT Rider is just and reasonable and will result in rates

that are just and reasonable and should be implemented. The appropriate annual revenue

requirement for the EDIT Rider is a decrement of approximately ($61,800,000) in year I.
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The ORS will review the changing ARAM rate related to protected EDIT to ensure that it

is correctly calculated during the annual change in the EDIT rider.

N. Revenue Re uirement

39, Based upon the foregoing, the Commission finds the just and reasonable

gross revenue requirement to be approximately $ 106,931,000. The net revenue

requirement following the decrement for the EDIT rider is approximately $45,131,000 in

Year l.

V. EVIDENCE AND LEGAL ANALYSIS AS TO DISPUTED ISSUES

A. Accountin Ad'ustment g7

The Company has deferred into a regulatory asset account costs incurred from the

time its Carolinas West Primary Distribution Control Center ("CWPDCC") was placed into

service until the time the costs are reflected in new rates from this proceeding. DEC is

seeking recovery of deferred costs relating to the asset over a three-year period including

a net of tax return on the unamortized balance of the regulatory asset through inclusion in

rate base. The CWPDCC was placed in service in September 2017. (Tr. 4, p. 796-17.)

Company witness Oliver explained that the CWPDCC is part of an enterprise program

where the Company is updating and consolidating multiple regional centers into purpose-

built, highly reliable, and hardened facilities and this facility supports increased North

American Electric Reliability Corporation reliability standard requirements for Critical

Infrastructure Protection and Emergency Operations Preparedness. (Id.)

In Docket No. 2015-207-E, we approved the Company's request to defer into a

regulatory asset account, the return and depreciation on the capital costs of the CWPDCC
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at its WACC. The total projected deferred costs are approximately $ 5 million and in this

case, the Company is requesting to amortize the deferred balance over a three-year period

including the balance less one year of amortization in rate base, resulting in an annual

revenue requirement of $2 million including net of tax return on the unamortized balance

of the regulatory asset through inclusion in rate base. (Id. at 655-15.)

No party contested the prudency of the Company's investment in the CWPDCC.

However, ORS witness Payne proposes a deferral balance of $5,042,000, which provides

the Company recovery of the same deferred cost of capital and deferred depreciation

expenses but does not include a return on those deferred costs. (Tr. p. 1613- 6.) Witness

Payne recommends that the deferred cost of capital portion of the deferral balance be

included in rate base but to exclude the deferred depreciation expense portion from rate

base because he believes this is consistent with regulatory accounting practices for capital-

related and operating-related expenses, (Id.) Further, ORS witness Morgan recommends

that the Commission not permit the Company to earn a return on the unamortized balance

during the amortization period. ORS witness Morgan recommends a 30-year amortization

to match the service life of the asset. (Tr. p. 2015-3.)

In his surrebuttal testimony witness Morgan testified that the Company had

provided no justification for the amortization period the Company recommends for each

deferred cost balance and absent the approval of an accounting order establishing the

regulatory asset, the Company would not be able to recover all the costs it incurred because

some of those costs were incurred outside the test year period. (Id, at 2017-2.)
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Based upon the evidence presented, the Commission finds that ORS's

recommended treatment of the CWPDCC is just and reasonable.

B. Accountin Ad'ustment St I 3

In Order No. 2018-552 in Docket No. 2018-207-E, the Commission approved the

Company's request to defer into a regulatory asset account costs incurred from the time its

Lee CC facility was placed into service until the time the costs approved in this proceeding

are reflected in new rates, The costs deferred are the return and depreciation on the capital

costs, the associated incremental non-fuel 0&M expenses, property taxes, and the carrying

cost on the deferred costs at the Company's weighted average cost of capital. The total

projected costs are approximately $23 million on a South Carolina retail basis. The

Company proposes to recover its deferred costs for this adjustment over a three-year

amortization period, resulting in an $ 8 million annual revenue requirement, which includes

a net of tax return on the unamortized balance of the regulatory asset through inclusion in

rate base.

No party contested the prudency of the Company's investment in the Lee CC

facility. However, ORS recommends thc deferred cost of capital portion of the deferral

balance be included in rate base but not the deferred depreciation, O&M, and property tax

expense portion of the deferral balance. (Tr. p. 1613-7 — 1613-8.) ORS further

recommends that the deferred capital and operating cost be amortized over the remaining

service life of the Lee CC facility, which is 39 years. (Tr. p. 2015-4).

The Commission finds that the ORS's recommended treatment of the Lee CC

facility is just and reasonable.
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C. Accountin Ad'ustment ¹14

In this case, DEC has requested to recover its costs associated with the

abandonment of the Lee Nuclear Project as of May 31, 2019. (Id. at 655-19.) Total system

spending for the Lee Nuclear Project was $ 559 million, including non-depreciable land

costs of $41 million. (Id.) Following transfer of the non-depreciable land costs to Plant

IIeld for Future Use, the total amount of the Lee Nuclear Project development costs for

which the Company is requesting recovery from South Carolina retail customers is

approximately $ 125 million. (Id. at 655-19 — 655-20.) The Company requests to amortize

this amount over 12 years and to earn a net-of-tax return on the unamortized balance. (Id.)

ORS witness Morgan presented testimony concerning ORS'nvestigation into

DEC's project development costs and request for recovery. (Tr. p. 2015-5 — 2015-8.) ORS

reviewed DEC's testimony, previous correspondence and orders related to the Lee Nuclear

Project, and documents considered by the NCUC regarding the Lee Nuclear Project. (Id,

at 2015-5.) Following its review, ORS concluded that "DEC's decision to incur costs to

obtain the Combined Operating License and support preconstruction activities were

reasonable — based upon the information available to DEC at that time the costs were

incurred." (Id.) ORS'ole exception to the costs presented by DEC was to recommend

disallowance of $ 129,443 (South Carolina retail) for the costs incurred for the design of a

Visitors Center at the Lee Nuclear Project site. (Id. at 2015-6.) Witness Morgan testified

that these expenditures were not necessary to obtain the Lee COL. (Id.) ORS also

recommended that the Commission remove the return on the unamortized balance of the

Lee Nuclear Project. (Id. at 2015-6 — 2015-8.) Witness Morgan reasons that this approach
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will ensure that "the risks of the Lee Nuclear Project be equitably shared between the DEC

shareholders and its customers through the disallowance of a return on debt and equity."

(Id. at 2015-6.) Furthermore, this approach is consistent with ORS'nterpretation of this

Commission's precedent and the approach adopted by the NCUC for Lee Nuclear Project

costs. (Id. at 2015-6 — 2015-8.) Other than the costs associated with the Visitors Center

and his recommendation concerning the return on the unamortized balance, witness

Morgan did not recommend any other disallowances for the Lee Nuclear Project. (Id. at

2015-6.) No other party to this proceeding presented testimony in opposition to the

Company's recovery of its costs for the Lee Nuclear Project.

In ORS'iew, Lee Nuclear Project pre-construction costs are not extraordinary and

do not benefit customers. (Id. at 2017-4.) Allowing a return on the unamortized balance

would "saddle its customers with all of the nuclear plant's risk." (Id.) This would be

consistent with the treatment the Commission afforded to Cherokee Units 2 and 3 in Order

No. 1983-92, which ruled on "the exact same set of facts." (Id. at 2017,-4 — 2017-5.) The

established precedent of this Commission is to permit utilities to recover prudently incurred

abandoned plant costs. See Order No 83-92 at 22-23, 46-47. With respect to abandonment

costs associated with Cherokee Units 2 and 3 and Perkins Nuclear Station, the Commission

allowed the utility to amortize these investments, including AFUDC, over a ten-year period

with no return on the unamortized balance. Id. Likewise, in this case, the Commission

allows the Company to recover the costs at issue but disallows any return on the

unamortized balance.
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D. Accountin Ad'ustment ¹15

The Company proposes to establish a reserve for EOL nuclear materials & supplies

costs and unused last core nuclear fuel not already captured by the decommissioning study.

(Tr. p. 655-20 — 655-21.) This accrual would capture unique materials and supplies costs

and unburned nuclear fuel costs remaining when the reactor(s) shut down. The expense to

write off nuclear inventory materials and supplies, which typically have little or no salvage

value when decommissioning occurs, represents one example of the type of expense the

Company seeks to accrue for in this reserve. (Id.) The Company requests a $ 5 million

annual accrual for EOL nuclear materials and supplies and a $2 million annual accrual for

last core fuel. (Id.) The reserves, once created, will be included as an offset to rate base in

the cost of service. (Id,)

DEC Witness Smith highlighted that each reserve will create a better matching of

costs and benefits for ratemaking purposes. (Id. at 655-20.) For EOL nuclear inventories,

the Company will determine annual accrual amounts by dividing the projected inventory

balances at the end of each unit's life by the number of years remaining in the unit's life

and summing this result for DEC's three nuclear plants. For last core of nuclear fuel, the

Company will determine annual accrual amounts by dividing the projected remaining value

of the last core of nuclear fuel at the end of each unit's life by the number ofyears remaining

in the unit's life and summing this result for or DEC's three nuclear plants. Witness Smith

noted that annual accrual amounts can be reviewed and adjusted, if needed, in each future

general rate case before the end of the plant's life. (Id.)
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ORS witness Morgan recommended that the Commission reject the Company's

request to establish reserves for EOL nuclear costs and last core of nuclear fuel. (Tr. p.

2015-4 — 2015- 5.) Witness Morgan contends that (I) the EOL fuel and parts inventory

estimates included in the proposal are not known and measurable and (2) the retirement

date for the three nuclear units is uncertain due to the potential for subsequent license

renewals.

Importantly, DEC's operating licenses for the Company's nuclear units are

currently set to expire betwccn 2033 and 2043. (Tr. p, 2015-4) These dates may have no

relationship to the facilities'ctual decommissioning.

"When calculating expenses in rate cases, the Commission should use only test year

data and known and measurable changes occurring a(ter the test year." Heater ofSeabrook,

Inc, v. Pub. Serv. Comm 'n ofSou(h Carolina, 324 S.C. 56, 60, 478 S.E.2d 826, 828 (1996).

The Commission is persuaded that the EOL expenses for which the Company seeks to

establish a reserve fund are not sufficiently known and measurable at this time to warrant

the requested funds. The request is therefore denied.

E. Accountin Ad'ustment II I 8

The Company is requesting recovery of ash basin closure compliance costs incurred

in the period from January I, 2015 through September 30, 2018, as of the time of filing,

and updated through December 31, 2018. On a South Carolina retail jurisdiction basis,

these costs amount to $241 million. Witness Smith stated that the Company is seeking

recovery of these costs over a five-year period with the unamortized balance of the

regulatory asset included in rate base to mitigate the associated customer rate impacts. (Tr.
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p. 655-21 — 655-24.) She explained that the Company has isolated costs related to any

fines or penalties it was assessed and/or agreed to pay and is not requesting their recovery

in this proceeding, nor will it ever seek to recover these costs from customers. She also

explained that while the costs to comply with the Coal Combustion Residuals rule ("CCR

Rule") and North Carolina's CAMA are largely duplicative, there are a small portion of

the costs that the Company has determined are specific to CAMA, unique to North Carolina

customers, and appropriate for direct assignment to North Carolina. The Company is

likewise not requesting recovery of those costs. (Id. at 655-22,)

The Company expects to continue to invest significant amounts related to coal ash

compliance aller the December 2018 cut-off in this case. Instead of requesting recovery

of an ongoing level of these costs, the Company is requesting that the Commission approve

a continuation of the deferral, similar to what was approved in Docket 2016- 196-E, for

costs not included in this case. Specifically, the Company proposes deferral of CCR

compliance costs related to ash basin closure beginning January I, 2019, the depreciation

and return on CCR compliance investments related to continued plant operations placed in

service on or after January I, 2019, and a return on both deferred balances at the overall

rate of return approved in this case. (Id. at 655-23 — 655-24.)

Company witness Kerin provided a detailed discussion of DEC's coal ash

management history and practices and the new obligations imposed on the Company by

the CCR Rule, South Carolina regulatory requirements and preferences, and CAMA. He

asserted that coal waste, including fly ash, bottom ash, boiler slag, and flue gas

desulfurization ("FGD") material, are by-products produced from burning coal at coal-fired
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generation plants, which has allowed the Company to produce reliable and inexpensive

electricity for over a century. kle stated that environmental regulations related to ash

management have evolved significantly over time, affecting how the Company has

operated its coal-fired plants in compliance with those obligations. He testified that at each

step in the environmental regulatory evolution process, the Company was in line with

industry standards and that DEC reasonably and prudently managed coal combustion

residuals and its coal ash basins. He explained that since its last rate case, DEC has become

subject to both federal and state regulations that require it to take significant action to close

its ash basins. (Tr. p. 1232-6 — 1236-9.)

Witness Kerin further provided a detailed history of coal ash regulation, and he

tcstitied that since the early 1900s DEC has disposed of ash in compliance with then current

regulations and industry practices. Witness Kcrin stated that, in many cases, ash basins, of

which the Company has 17 in the Carolinas, were actually created or relied upon to

effectuate prior environmental regulations. In the mid-I 970s, the enactment of the Clean

Air Act and its subsequent amendment in the 1990s required electric utilities to capture

more ash through the use of electrostatic precipitators ("ESP") or bag houses and FGD

blowdown. (Tr. p, 1232-6 — 1232-7.) Witness Kerin further stated that the Clean Water

Act of 1972, and the subsequent creation of the National Pollutant Discharge Elimination

System ("NPDES") permitting system, made wet ash handling and ash basins the primary

lawful and effective way to meet ash needs and environmental requirements from 1974

until 2015. (Tr. p. 1232-7.)
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Witness Kerin testified that the federal CCR Rule, which the Environmental

Protection Agency ("EPA") proposed in June 2010 and published in final form in April

2015, established national minimum criteria for ash landfills and surface impoundments,

which result in different impacts at each unit depending on site-specific factors. He stated

that the CCR Rule also contains requirements for how and when ash basins must be closed

and that it provides for closure either by cap-in-place or removal of the ash. He noted that

as stated in the CCR Rule, the EPA considers coal ash to be a non-hazardous solid waste.

(Tr. p. 1232-7; p. 1232-16 — 1232-17.)

Witness Kerin testified further that in 2014, DEC entered into a consent agreement

with the South Carolina Department of Health and Environmental Control ("SCDHEC")

relating to the closure of ash basins at the Company's W.S. Lec Plant in Anderson County,

South Carolina ("W.S. Lee Consent Agreement"). The W.S. Lee Consent Agreement

requires DEC to excavate ash from two inactive ash storage areas onsite and dispose the

ash in a lined landfill. He testified that other South Carolina utilities are closing their ash

basins in a similar fashion. (Tr. p. 1232-7 — 1232-8.)

Witness Kerin noted that all of DEC's ash basins must be closed under the CCR

Rule, South Carolina regulatory oversight, and/or CAMA. He explained that the Company

has begun the process of developing and submitting closure plans at its ash basins and that

ultimately, all closure plans, whether submitted pursuant to the CCR Rule or state

requirements, must be approved by SCDHEC or NCDEQ. (Tr. p. 1232-8.) He noted that

coal-powered electric generation has ceased at four of the eight coal-fired DEC generating

facilities with ash basins, including the Dan River Steam Station ("Dan River"), Buck
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Steam Station ("Buck"), Riverbend Steam Station ("Riverbend"), and W.S. Lee Steam

Station ("W.S. Lee"). (Tr. p. 1232-11.)

Witness Kerin testified that the environmental compliance obligations—the CCR

Rule, South Carolina regulatory oversight, and CAMA—represent new regulatory

requirements that have significantly changed the operation and life cycle of the onsite ash

basins and landfills. He asserted that there is a great deal of duplication and interaction

between federal rule, state law, and agency action and that many of the actions Duke

Energy will take will serve multiple compliance purposes.

He stated that many actions and draft rules applicable to many utilities, not just

Duke Energy, were already being developed prior to 2014 and that the Company is now in

another wave of evolution in environmental regulation pertaining to ash. He said that in

response to these new requirements addressing ash disposal activities, the Company is

adding dry fly ash, bottom ash, and FGD blowdown handling systems to operating coal-

fired plants that are not already so equipped. He also stated that the Company is modifying

all active and decommissioned plants to divert storm water and low-volume wastewater

away from the basins. He testified that, accordingly, the Company is requesting recovery

of the compliance costs related to coal ash pond closures incurred starting January 1, 2015

through December 31, 2018. He testified that these incurred compliance costs are

reasonable, prudent, and cost-effective given the individual facts and circumstances at each

power plant and ash basin site at issue. (Tr. p. 1232-8 — 1232-9.)

Company witness Wright testified that in August 2014, after the EPA's proposed

coal ash regulations were published but prior to their finalization, North Carolina adopted
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CAMA. He noted that while the CCR Rule and CAMA are similar in many respects, DEC

must ensure that its coal ash disposal methods meet the standards established in both the

CCR Rule and CAMA as well as any other state agency requirements. (Id. at 1242-16—

1242-18.)

Witness Wright testified further that the Company must also follow guidance from

SCDHEC with respect to disposal of coal ash. Specifically, the South Carolina legislature

passed H.B. 4857 in 2016, which requires utilities to dispose of by-products resulting from

the production of electricity in Class 3 landfills except under limited circumstances, and

the Company entered into the W. S. Lee Consent Agreement. (Id. at 1242-18 — 1242-19.)

Witness Wright also testified, "There is no doubt that the Dan River spill certainly

helped prompt the North Carolina General Assembly to examine the State's and national

coal ash disposal policies and regulations. Out of that legislative investigation came North

Carolina's Coal Ash Management Act ("CAMA")." (Tr., p. 1242-17) He noted further

that the proposed CCR regulation, promulgated four years before the Dan River incident,

also strongly encouraged the states to adopt at least the federal minimum criteria in their

solid waste management plans. He concluded that the North Carolina General Assembly

and/or the NCDEQ would likely have taken steps to adopt coal ash regulations shortly after

the CCR Rule was finalized in 2015. He noted that, regardless, the Company must comply

with both the federal and state coal ash disposal standards, (ld. at 1242-17 — 1242-18.)

The SCEUC, the Sierra Club, and ORS each offered testimony addressing the

Company's request to recover environmental costs relating to coal ash remediation.

SCEUC Witness O'Donnell opined that DEC should only recover costs to comply with the
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CCR Rule, and not any CAMA-only costs that exceed CCR Rule compliance costs (Tr. p.

1459-35 — 1459-39.) Witness O'Donnell compared the DEC coal ash asset retirement

obligation ("ARO") to what he termed similar coal asb AROs of utilities across the United

States. He concluded that the Company's ARO coal ash costs are among the highest in the

nation and contended that the only discernable difference between the Duke utilities and

the other utilities in his comparison was the additional cost imposed by CAMA. He stated

that DEC did not provide a similar financial analysis for this case. (Id. at 1459-43 — 1459-

50.) He testified that there is no evidence to suggest that Duke Energy's coal ash situation

is significantly different from that of utilities across the country or from that of utilities in

neighboring states. Accordingly, Witness O'Donnell recommended a 75'/o disallowance

for the Company's coal ash request. (Id. at 1459-50,)

SCEUC Witness O'Donnell also testified that he was concerned with the

Company's accounting for coal ash remediation costs, specifically in terms of when the

Company began recording AROs for coal ash basin closure costs. (Tr. p. 1459-43.) Witness

O'Donnell explained that Statement of Financial Accounting Standards ("SFAS") 143

requires that companies establish the ARO liability "in the period in which the liability was

incurred." (Id.) Mr, O'Donnell also testified that prior to the Company being subject to

SFAS 143, it also did not include any closure costs for its coal ash ponds in depreciation

rates; thus, the issue is: "whether it was prudent for the Company not to have sought

recovery of the coal ash costs in prior rate cases." (Id.) Mr. O'Donnell further explains

that as early as 1981, the Electric Power Research Institute ("EPRI") began publishing

manuals for the industry dealing with existing coal ash storage and disposal facilities. (Id.)
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However, even with these publications dating back to 1981, the Company did not establish

AROs until the promulgation of CAMA and the final CCR Rule in 2014. Therefore,

Witness O'Donnell recommends this Commission disallow $46.7 million for South

Carolina. (Id. at 1459-11.)

Sierra Club witness Dr. Ezra Hausman contended that the Commission should

require the Company to conduct a comprehensive retirement analysis and that the recovery

of any coal ash compliance costs be conditioned upon the filing of this analysis. (ld. at

1522-3.)

ORS contends that costs incurred due to state-specific laws (he., CAMA) should

not lead to increased costs to customers outside of that jurisdiction. (Tr. p. 1340-29.) ORS

Witness Wittliff then calculated a total disallowance of $406,311,822, which he contended

reflects costs attributable to CAMA. Witness Wittliff suggested that CAMA-only costs

disallowed in this proceeding could be recovered in a later rate case if DEC can show that

those costs would have been incurred under the CCR Rule alone. (Tr. p. 1340-40.)

Witness Wittliff testified that the purpose of his testimony was to quantify the

additional costs resulting from CAMA compared to what the Company costs would have

been if the Company was solely required to comply with the CCR Rule. (Id.)

Witness Wittliff testified that the Company's proposed closure method for Allen,

Belews Creek, Cliffside, and Marshall are consistent with the federal CCR Rule and

recommended that the Company be able to recover its requested costs for these sites.

Additionally, Witness Wittliff recommended that the Company be allowed to recover its
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costs to excavate and remediate its impoundments at its W.S. Lee Plant in Anderson

County, South Carolina. (Tr. p. 1340-38.)

For the Company's remaining sites — Riverbend, Buck, and Dan River - Witness

Wittliff concluded that CAMA resulted in three categories of expenditures that were not

attributable to the CCR Rule: 1) expenditures for plants not covered at all by the CCR Rule;

2) expenditures for closure and/or excavation options not required under the CCR Rule but

required under North Carolina law; and 3) expenditures for actions that would not have

been required at this time under the CCR Rule but are subject to accelerated schedules

under CAMA. (Tr, p. 1340-30).

Witness Wittliff testified that the Riverbend plant fell into the first category because

its inactive basins are not explicitly covered by the CCR Rule. He testified that DEC is

excavating ash and closing its basins at Riverbend solely because of CAMA. ORS'otal

recommended disallowance for Riverbend is $316,680,585, which accounts for all

compliance costs incurred to-date. Witness Wittliff goes on to state that should thc EPA

later decide to regulate the basins at Riverbend, DEC could then seek to recover those costs

in rates from South Carolina customers. (Tr. p. 1340-30 — 1340-31.)

Under the second category, ORS recommends a disallowance of $36,544,788 at

Buck for ash beneficiation costs, which witness Wittliff testified would not be required

under the federal CCR Rule. Witness Wittliff testified that DEC's beneficiation project at

Buck falls under the "CAMA-only" category, and that the customers of South Carolina

should not have to reimburse the Company for expenses related to that requirement. To

calculate the disallowance amount, Mr. Wittliff first concluded that engineering and
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planning costs should be recoverable because those activities are needed to synchronize

work between all the coal ash sites being closed. Spending at Buck increased from $ 12,9

million between 2015 and 2017 to $ 72.4 million in 2018, and witness Wittliff testified that

this led him to conclude that a significant portion of the 2018 costs were related to

beneficiation, not engineering and planning. For that reason, he recommended disa! lowing

the difference between the total 2018 spend ($72,417,654) and the average of the previous

three (3) years ($ 12,895,654) for a total disallowance of $ 59,522,499. To adjust the

disallowance for the requested recovery through September 30, 2018, the $22,977,711

reported by DEC as being spent from October 1, 2018 through December 31, 2018, was

subtracted for a net proposed disallowance of $ 36,544,788. (Tr. p, 1340-33 — 1340-36.)

Regarding the third category, witness Wittliff identified Dan River as a DEC site

that has been a(fected by the accelerated closure timeiine imposed by CAMA. He testified

that under the CCR Rule, the Company would not have been required to commence closure

activities until October 31, 2020, while closure under CAMA is required to be completed

by August 1, 2019. Witness Wittliff testified that DEC should bc allowed to recover

engineering and planning costs that would have been required for compliance with the

CCR Rule, and DEC should be allowed to seek recovery after 2020 for prudently incurred

construction and transportation expenditures related to CCR compliance. To calculate the

disallowance, witness Wittliff testified that he used the same weighted average

methodology that he used to calculate the Buck disallowance. He calculated the weighted

average ofengineering and planning costs as a percentage total of project costs for the four

(4) proposed cap-in-place plants (i.e. Allen, Belews Creek, Cliffside, and Marshall) as
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19.53'/o during the period from 2015 through the end of 2018. Applying that percentage

to the total project costs, witness Wittliff concluded that recoverable engineering and

planning costs are $50,757,430. ORS recommended that the remaining $ 167,426,449 of

the Company's requested costs be disallowed. (Tr. p, 1340-38.)

Witness Wittliff testified that the Dan River ash release was largely responsible for

the development of CAMA in its present form, which he said accelerated remediation and

closures and narrowed the field of removal and closure options. (Tr. p. 1340-19.) He stated

that North Carolina was not considering any similar legislation prior to the Dan River spill.

(Tr. p. 1340-19 — 1340-20.) He said that the plea agreements into which the Company has

entered demonstrate harm to the environment caused by DEC's criminal negligence. (Tr.

p. 1340-16,) Witness Wittliff stated that court cases and plea agreements involving DEC's

ash facilities also demonstrate that DEC was criminally and civilly negligent in its

operations and maintenance of the impoundments for years prior to the enactment of

CAMA and that this confirms that the Company failed to responsibly address and correct

these issues adequately and in a less-costly manner than it is currently being required to

do. (Tr, p. 1340-15 — 1340-16.) He testified that despite increasing concerns about

potential water impacts from CCR impoundments, the Company did not vary from its

established practice of building, expanding, and continuing to utilize unlined wet surface

impoundments. (Tr. p: 1340-27.)

ORS witness Seaman-Huynh likewise recommended that the Commission disallow

recovery of coal ash expenses incurred to comply with North Carolina laws and

regulations, like CAMA, that impose requirements above and beyond those in effect in
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South Carolina. (Tr. p. 2030-6.) In total, ORS witnesses recommended a disallowance of

$469,894,472 for what it described as CAMA-only compliance costs, allocated to South

Carolina on a jurisdictional basis. (Id.)

ORS witness Wittliff testified that the closure of the Buck site resulted in additional

costs of $36,544,788 on a system-wide basis that was solely the result of the beneficiation

requirement under CAMA. (Tr. p. 1340-35 — p. 1340-36) He further testified that CAMA

accelerated the closure timeline at the Dan River facility which resulted in $ 116,669,019

of additional costs on a system wide basis that was solely the result of CAMA. (Hrg. Ex.

33 at DJW-8.1.2.) Additionally, he testified that the closure at Riverbend was solely the

result of CAMA requirements and that there was no requirement to close the facility under

the Federal CCR Rules, this should result in a disallowance of $316,680,655 on a system-

wide basis. Id.

As explained by ORS witness Seaman-Huynh, DEC utilized a cost causation

allocation method on certain costs the Company directly assigned to its North Carolina and

South Carolina jurisdictions, respectively. (Tr. p. 2028-5) Cost causation allocation puts

the cost responsibility for expenses and rate base items on the customer class that caused

the expenses to be incurred. (Tr. p. 2028-3) DEC directly assigned expenses incurred due

to South Carolina's Distributed Energy Resource Program ("DERP") Act to South

Carolina customers and directly assigned expenses incurred due to the North Carolina

Reneivable Energy and Energy Efficiency Portfolio Standard and the North Carolina Clean

Smokestacks Act to North Carolina customers. (Tr. p, 2028-6— p. 2028-7) ORS witness

Seaman-Huynh testified that it is a common practice for utilities operating in multiple
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jurisdictions to assign the costs related to certain accounts directly to one jurisdiction as

these costs are often derived from laws and regulations that are specific to that jurisdiction.

(Tr. p, 2028-7)

DEC witness Kerin testified the Company is not seeking recovery of costs incurred

to supply clean drinking water to North Carolina residents affected by the Dan River coal

ash spill as that expense is "unusual" and "unique." (Tr. p. 1279) ORS contends that

CAMA's requirements are also unique — unique to the state of North Carolina, and the

burden of its required expenses should not fall on South Carolina customers. ORS

recommends this Commission protect South Carolina customers from an increase in rates

due to the incremental increases in costs imposed by CAMA above the Federal

requirements. ORS maintains that CAMA includes protections above and beyond what is

required in the Federal CCR Rule and these protections are only to the benefit of North

Carolina residents, On this basis, ORS argues that the CAMA-only portion of coal ash

expenses should be disallowed.

The Commission has fully considered all the evidence presented and has concluded

that the Company should not be permitted to recover from South Carolina ratepayers the

added expenses attributable only to CAMA. Accordingly, the Commission disallows

$469,894,472 in CAMA-only compliance costs, allocated to South Carolina on a

jurisdictional basis.

F. Accountin Ad'ustmcnt ¹19

Adjustment ¹19 addresses the appropriate amortization period for DEC's South

Carolina Advanced Metering Infrastructure ("AMI"). In its Application, the Company
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requested recovery of its deferred costs,'lus a net of tax return on the unamortized balance

(through inclusion in rate base) for three years, associated with the completed deployment

of AMI across the DE Carolinas system, (Application at 11.)

No party contested the prudency of the Company's investment in AMI. However,

ORS recommended the deferred cost of capital portion of the deferral balance be included

in rate base but not the deferred depreciation and O&M expense portion of the deferral

balance. (Tr. p. 1613-10 — 1613-11.) The ORS also recommends recovery over a 15-year

amortization period. The Commission finds that the adjustments and amortization period

recommended by ORS is just and reasonable.

G. Accountin Ad'ustment ¹20

The Company proposes a proforma adjustment to normalize storm restoration costs

to the average level of costs the Company experienced over thc past ten years, ORS witness

Morgan recommended eliminating the expenses in the highest and lowest years to use an

eight-year average expense level. The Company does not oppose this recommendation,

and the Commission finds that it is appropriate to use the eight-year average method to

normalize storm restoration costs as proposed by witness Morgan.

H. Accountin Ad'ustment ¹21

In Accounting Adjustment ¹21, the Company proposes to adjust non-labor DIEM

expenses for inflation, As discussed previously, ORS opposes such adjustments because

'n Docket No. 2016-240-E, the Company petitioned for approval to defer into a regulatory asset account
incrmnental operating and maintenance expense and depreciation expense incurred once the AMI meters
were installed, as well as the associated carrying costs on the investments and deferred costs at its weighted
average cost of capital. The Commission approved the Company's petition on August 7, 2018 in Order No.
2018-552 (20 I 8).
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they are insufficiently certain to be known and measurable. When calculating expenses in

rate cases, Commission should use only test year data and known and measurable changes

occurring after the test year. Heater of Seabrook, inc. v. Public Service Com'n of South

Carolina, 324 S.C. 56478 S.E.2d 826 (1996), citing Southern Bell Tel. d'r Tel. Co. v. South

Carolina Pub. Serv. Comm'n, 270 S.C. 590, 244 S.E.2d 278 (1978). The Commission

adopts the position of ORS.

I. Accountin Ad'ustment ¹22

In Accounting Adjustment ¹22, the Company adjusted wages and salaries, and

related employee benefit costs, to reflect annual levels of costs as of July I, 2018. (Tr. p.

655-25.) This adjustment also reflects changes in related payroll taxes. (Id.)

The ORS made two recommendations with respect to this adjustment, one

controverted and one not controverted. The uncontested recommendation made by the

ORS was to update the salary allocator for the Company's wages and salaries and related

employee benefit costs to the same date as the O&M labor expense, July I, 2018, to which

the Company agreed. (Tr. p. 659-15; Tr. p. 1602-12, 1607-3.)

The contested component of this adjustment relates to compensation the Company

pays to its employees, specifically a portion of employee compensation represented by

incentive pay. The ORS recommends removal of $ 15,428,000-worth of employee

compensation, consisting of 50'/0 of STI ("Short-Term Incentive") compensation and LTI

("Long Term Incentive") compensation for all qualifying employees. For the reasons set

forth herein, the Commission disagrees with this recommended disallowance. No party

takes issue with the Company's overall compensation levels. Incentive compensation,
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particularly that of non-executive-level employees, is merely a portion of overall employee

compensation expense and a prudently incurred cost of service.

Company witness Metzler, a human resource professional, explained the

Company's overall compensation philosophy is to target total compensation of base pay

and incentives at the median of the market when compared to peer companies. (Tr. p.

1135.) Witness Metzler asserted that ORS erroneously assumes a divergence of interests

between shareholders and customers that has not been demonstrated to exist. (Id. at 1162.)

According to witness Metzler, employee compensation and incentives tied to metrics such

as Earnings Per Share ("EPS") and Total Shareholder Return ("TSR") benefit customers

because those metrics reflect how employees'ontributions translate into overall financial

performance. (Id. at 1137.) EPS, for example, is a measure of the Company's performance,

and that performance is reflective of how certain goals — safety, individual performance,

team performance, and customer satisfaction (all of which are components of incentive

pay) — are met in a cost-effective way. (Id.)

As the incentive plans result in market-competitive compensation that results in

solid operations, there is no evidence that they are not working or that they disadvantage

customers. No party has alleged that the "rank and file" employees are overpaid, and how

the Company decided to compensate its employees is a managerial decision, which is the

sole responsibility of thc Company, How to pay employees is a managerial decision, and

as long as the costs and results are reasonable this Commission has no basis to reject the

compensation at issue. As such, there is no factual or evidentiary basis for the disallowance

recommendation made by ORS.
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For all of the foregoing reasons, the Commission rejects ORS's proposed

($ 15,428,000) employee compensation adjustment.

J. Accountin Ad'ustment ¹25

The Company proposes in its Application Adjustment ¹25 to amortize rate case

expenses ofapproximately $3,852,000 over five (5) years or $770,000 annually and earn a

return on its rate case costs. The total amount of rate case expenses proposed by the

Company includes projected expenses of approximately $2,000,000 through May 2019.

Of the remaining actual $ 1,851,000 in rate case expenses, ORS contends the Company was

unable to provide sufficient documentation in support of $512,313. ORS recommends this

Commission allow the Company to amortize a total of approximately $ 1,339,000 in rate

case expenses over a five (5) year period, resulting in an annual amortization expense of

$268,000 as recommended in Hearing Exhibit 44, GS-2. ORS recommends this

Commission not allow the Company to recover $ 512,313 in rate case expenses due to lack

of supporting documentation, or $2,000,000 for estimated expenses as they are not known

and measurable. The ORS further recommends that the Commission disallow the

Company's request to earn a return on its rate case costs both during the deferral period

and during the amortization period because the costs are not capital in nature. ('fr. p..1602-

13.)

On December 12, 2018, ORS sent an Audit Request to the Company requesting

actual rate case expenses for this docket as they became available and requesting that the

Company include "a summary listing of expenses, copies of all invoices and proof of

payment." DEC responded with Excel files related to rate case expenses which did not
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contain enough detail to allow ORS to evaluate their propriety for recovery. In Docket

No. 2006-92-WS, this Commission held that it did not have enough evidence to be able to

evaluate the reasonableness of attorney's fees, specifically, and rate case expenses in

general. In re Carolina Water Service, Inc., 2007 WL 4944726 (S.C.P.S.C.). This

Commission held that the complete lack of evidence on rate case expenses, other than the

provision of the numbers themselves, severely limited the Commission's ability to make

an independent determination as to the justifiable expenses. Id. Similar to In re Carolina

Water Service, Inc., without proper evidence here the Commission cannot properly

evaluate the expenses claimed; therefore this Commission should disallow the recovery of

$512,313 in unsupported rate case expenses. Also, ORS recommends this Commission

disallow the inclusion of unamortized rate case expenses in rate base. Including

unamortized rate case expenses in rate base would allow the Company to earn a return on

operating expenses.

After reviewing all the evidence, the Commission concludes that the Company has

not home its burden ofproof as to the expenses disputed in Adjustment ¹25, and therefore,

it adopts the adjustmcnts requested by ORS and disallows the inclusion of unamortized

rate case expenses in rate base.

K. Accountin Ad'ustment ¹28

In its Application, DEC requests approval of a fee-free payment program for credit,

debit and ACH payment methods used by the Company's residential customers to pay their

electric bills. (Application at 19.) Currently, customers are required to pay a $ 1.50

convenience fee, collected by a third-party vendor, for payments made by a credit card. To
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offer this program, the Company proposes to pay these costs on behalf of its residential

customers and recover these costs as part of its cost of service. The Company proposes to

adjust its O&M expense by approximately $3 million to adjust for credit card fee expenses.

(Tr. p, 655-26.) This figure includes approximately $645,000 in projected future increased

expenses resulting from more customers using credit cards to pay their bills. While ORS

does not oppose recovery by DEC of the actual cost incurred in accepting credit cards

without surcharging customers, it would disallow the portion of the requested adjustment

attributable to growth projections. (Tr. pp. 1602-14.)

The Commission notes that in addition to benefitting the customers, the Company's

acceptance of credit cards without a surcharge may also benefit the utility, since it may

result in lower collection and administrative costs, Furthermore, the projected expenses

resulting from increased use of credit cards is not known and measurable. Accordingly,

the Commission disallows ($645,000) from this adjustment and allows a net recovery of

$2,517,000 for credit card processing expenses.

L. Accountin Ad'ustment ¹29

In Adjustment ¹29, the Company has made an adjustinent to remove 50 percent of

the compensation of the four Duke Fnergy executives with the highest level of

compensation allocated to DEC in the test period. (Tr. p. 655-27.) This adjustment

amounts to a reduction in O&M expense by ($948,000) and income taxes by ($237,000).

(Hearing Ex. 10 (Smith Rebuttal Ex. I, p. 3.). ORS does not oppose DEC's proposed

reduction. However, the Commission finds, after having heard testimony involving myriad

specific complaints at the public night hearings that the total compensation of Duke Energy
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CEO Lynn Good is excessive and should not be borne by the ratepayers, that an additional

25 percent of Ms. Good's compensation should be disallowed because during test year

2017, Ms, Good's compensation represented the highest of any IOU's CEO in the United

States, totaling $21.4 million. The portion of Ms. Good's compensation which is allocable

to DEC South Carolina is approximately $ 547,000. (Tr. p. 2001) Therefore, the

Commission would rcmove an additional ($ 137,000) to account for the 25 percent of Ms.

Good's allocated compensation in addition to the ($948,000) disallowance described

above.

M, Accountin Ad'ustment ¹30

In its Application, the Company, requested recovery of its deferred costs and

approval to include approximately $4.7 million annually for ongoing O&M expenses

associated with replacing the Company's current CIS with Customer Connect.

(Application at 10.) Specifically, the Company is seeking recovery of the deferred costs

over a three-year period including a net of tax return on the unamortized balance of the

regulatory asset through inclusion in rate base,

While no party contested the value or benefits to customers associated with the

Customer Connect program, ORS witness payne recommends an adjustment removing the

projected two-year average O&M expense of $4,025,000 for the Customer Connect

program from the Company's pro forma because the expenses are not known and

measurable. (Tr. p. 1613-13.). Subsequently, following DEC's rebuttal testimony, ORS

proposed an additional adjustment to O&M expenses for the Customer Connect project to

reflect the actual incurred level of expenses in 2018 of $3,189,000. (Tr. 1607-8.) This
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results in an adjustment to O&M expense of $2,549,600 (as $640,000 of costs associated

with Customer Connect were included in the test year expenses) and an amortization

adjustment of $ 1,063,000. ORS, also, recommends that the deferral balance be removed

from rate base as the balance consists entirely of deferred O&M expenses.

The Commission adopts ORS's recommendation to adjust other O&M related to

Customer Connect to the actual amount experienced by the Company in 2018 and

disallowing the inclusion of unamortized Customer Connect costs in rate base.

N. Accountin Ad'ustment ¹35

In Order No. 2018-751 in Docket No. 2018-206-E, the Commission approved the

Company's request to defer in a regulatory asset account costs incurred in connection with

grid reliability, resiliency, and modernization work until the time the costs are reflected in

new rates from this proceeding. The Company has placed in service investments of

approximately $44 million on a South Carolina retail basis. (Id. at 655-29 - 655-30.) 'fhe

Company is seeking recovery of the deferred costs over a two-year period, including a net

of tax return on the unamortized balance of thc regulatory asset through inclusion in rate

base for a revenue requirement impact of approximately $3 million for this adjustment.

(Hearing Ex, 10, Smith Rebuttal Exhibit I, p. 3.)

ORS recommends the deferred cost of capital portion of the deferral balance be

included in rate base but not the deferred depreciation, O&M, and property tax expense

portion of the deferral balance consistent with its overall recommendation for deferral

accounting treatment in this case. (Tr. p. 1613-14.) The ORS also recommends recovery
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over a five-year amortization period. Upon review of the evidence presented, the

Commission finds that the ORS recommendation is just and reasonable.

O. Accountin Ad'ustment ¹36

ORS proposed to eliminate certain expenses it deemed non-allowable found during

ORS'udit of the Company books and records. Specifically, these costs were included in

ORS witness Smith's proposed adjustment ¹36 and include sponsorships, lobbying

expenses, advertising, and other miscellaneous expenses such as coffee for employees,

expenses related to the Lineman's Rodeo, employee recognition awards such as service

awards, spot awards, and safety awards, as well as 50 percent ofdues paid to state and local

chambers of commerce, 100'/a of social and athletic club membership dues, costs that are

not 100'/a related to South Carolina, timing differences due to accrual accounting, and

litigation expenses. (Tr, p, 1607-11,) ORS proposed to adjust O&M expenses by

($2,399,000) and income taxes by $599,000. (Id. at 1602-16.) ORS considers these items

non-allowable and not necessary to provide electric service to ratepayers. (Id.) Subsequent

to filing the application, the Company proposed an adjustment to other OkM expense of

($227,000) and income taxes of ($57,000) to remove lobbying costs and image building

advertising. (Tr. p. 1607-9.) In the supplemental testimony of ORS witness Smith, the

ORS updated its adjustment to also include ($575,000) related to coal ash litigation

expenses and income taxes by $ 143,000 and argued that those costs were inappropriate

because customers should not bear the burden of legal costs related to the Company's

failure to operate its coal ash basins in accordance with state and local laws. (Id. at 1604-

2.)
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On balance, the Commission finds it just and reasonable to accept the Company's

adjustment of O&M expenses by ($227,000) as well as ($575,000) related to coal ash

litigation, as recommended by ORS, According to the Company, these legal expenses

supposedly relate to the ongoing insurance recovery litigation and the defense of state

enforcement actions. (Tr. p. 1604-2) In response to ORS discovery requests, DEC provided

limited information regarding the nature of the legal expenses making it difficult for ORS

to verify and determine whether the expenses were the result of management decisions or

whether the expenses resulted in an outcome economically beneficial to DEC's customers.

(Tr, p. 1607-5 — p. 1607-7)

The ongoing insurance litigation was initiated by DEC to enforce insurance policies

and obtain indemnity from insurers for costs incurred associated with coal ash remediation.

(Tr. p, 1247-26) DEC witness Wright testified DEC believes some of the coal ash

remediation costs may be recoverable, but the insurance company has denied any payout

to date, (Tr. p. 1310) DEC witness Kerin testified that the litigation is currently in the

discovery phase and while there have been some settlenient discussions there could be a

trial sometime in 2020. The outcome has not been determined to date. (Tr. p. 1311 — p.

1312) This Commission has held that legal expenses incurred where the utility was found

at fault and was unable to demonstrate an outcome that provided an economic benefit to its

customers will not be included in rates paid,by customers, but that they should be the

burden of stockholders instead. With regard to these insurance litigation expenses, there

is no specific information from DEC for the Commission to determine the benefit to

customers or to approve recovery through rates. The litigation is pending, customers have



DOCKET NO. 2018-319-E — ORDER NO. 2019-323
MAY 21, 2019
PAGE 64

not received any benefit, and it is unknown at this stage whether any benefit will occur.

Should DEC lose in this litigation due to a finding that DEC is at fault and not entitled to

insurance coverage, these litigation expenses should be assigned to stockholders as this

Commission previously held in Docket No. 2017-292-WS, "Application of Carolina Water

Service, Incorporated for Approval of an Increase in Its Rates for Water and Sewer

Services."

Much like the litigation expenses related to the ongoing insurance litigation, DEC

has not provided enough information detailing the nature of other coal ash related legal

fees incurred during DEC's defense against state enforcement actions. It must be noted

that the burden of proof is on DEC to justify the request to recover expenses. Hilton Head

Plantation Utilities Inc. v. Public Service Com'n of SC, 312 S.C. 450, 441 S.E. 2d 323

(1994). When payments are made to a third party, a "mere showing of actual payment does

not establish a prima facie case of reasonableness." Id. Because we find that DEC did not

satisfy its burden of proof with regard to these legal expenses, we disallow them.

P. Rate of Return and Cost of Ca ital

Three (3) parties'itnesses addressed the issue of Return on Equity ("ROE" or

"Cost of Equity"). Robert Hevert testified on behalf of DEC, David Parcell for ORS, and

Gregory Tillman on behalf of Intervenor Wal-Mart.

DEC witness Hevert filed Direct and Rebuttal Testimonies providing his

recommended ROE in this proceeding. Specifically, Mr. Hevert recommended a ROE for

DEC of 10.75'/n within a range of 10.25'/0 and 11.25'/o. In the Company's Application,



DOCKET NO. 2018-319-E — ORDER NO. 2019-323
MAY 21, 2019
PAGE 65

DEC requested that the Commission approve a ROE of 10.5%. See, Application of Duke

Energy Carolinas, Para. 24 (Nov, 8, 2018).

Mr. Hevert used a variety of methodologies in his analysis, including two forms of

the Discounted Cash. Flow ("DCF") model, the Capital Asset Pricing Model,("CAPM"),

and the Bond Yield Plus Risk Premium approach. (Tr. p. 1787-5). Mr. Hevert testified

that in formulating his recommended ROE, he also considered a number of other factors to

include: (I) the risks associated with certain aspects of the Company's generation portfolio;

(2) the Company's significant capital expenditure plan; (3) the risk associated with severe

weather, (4) the risk associated with the Company's regulatory environment; and (5) the

cost of issuing common stock. In his Rebuttal Testimony, Mr. Hevert updated many of his

analyses with data current as of February 15, 2019.

Mr. Hevert acknowledged under cross examination that DEC is, in fact, a less risky

company today than it was in 2014 when this Commission granted a 10.2% ROE. (Tr. p.

1843) Mr. Hevert's testimony, nevertheless, urges the Commission to conclude that DEC,

although financially sound and one of the largest electric utility companies in the United

States, should be viewed as a somewhat risky investment, thus justifying his high ROE

recommendation. None of the DEC witnesses, however, claimed at any point in the

presentation of the Company's case that DEC is on unstable financial footing or has any

particular or unique risk not typically encountered by other electric utilities.

Both ORS witness Parcell and DEC witness Hevert presented detailed testimony

regarding the methodologies and models each used to reach their recommended appropriate

rate of return and ROE. However, ORS urges the Commission to discount Mr. Hevert's
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recommended ROE of 10.75'/o. Mr. Hevert's methodology produces a 10.75'/o ROE

recommendation that is far out of line with what is being awarded around the country. (See,

Hrg. Ex. 26, DCP-2, Schedule 3.)

Walmart witness Tillman testified that the average ROE for the one hundred and

eleven (111) reported electric utility rate case ROEs authorized by state regulatory

commissions to investor-owned electric utilities from 2016 to date is 9.61'/o. (Tr. p.

1519-15 and See, Exhibit GWT-4.) Further, Tillman cited SNL Financial data that shows

the average ROE for vertically-integrated utilities authorized from 2016 to present is

9.76'/w and that annual average authorized ROEs are trending downward. (Tr. p. 1519-15

See, Hrg. Ex. 53 and 54.)

ORS witness Parcell testified that he has provided testimony as a ROE and Cost of

Capital expert witness on several occasions before this Commission since the early 1980s.

(Tr. p.1178-2) He further stated that he has testified in over 570 utility proceedings in

approximately 50 regulatory agencies across the United States and Canada. (Tr. p. 1178-1

- p. 1178-2)

1n calculating his recommended Cost of Capital and ROE, Mr. Parcell used the

hypothetical capital structure of 47'/a long-term debt and 53'/o common equi(y, which DEC

witness Sullivan described as the "optimal" capital structure for the Company. (Tr. p.1178-

3) To determine the imbedded cost of debt rate, Mr. Parcell updated the Company's

proposed cost of debt (i.e., 4.63'/o as ofDecember 31, 2017) by considering the replacement

of three long-term debts that were scheduled to expire in 2018 with four (4) new long-term

debts issued in the same year. The resulting cost of long-term debt originally proposed by
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Mr. Parcell was 4.44'/a. In his Rebuttal Testimony, DEC witness Sullivan stated the

Company did not oppose ORS witness Parcell's updating the cost of debt but proposed

using the actual cost of long-term debt as of December 31, 2018. This cost of debt (i.e.,

4.53'/a) is the imbedded cost of debt rate used by Mr. Parcell in his final Cost of Capital

analysis.

To determine a fair and reasonable rate of return, Mr. Parcell estimated an

appropriate ROE for the Company. In both his Direct and Surrebuttal Testimonies, Mr.

Parcell employed three (3) recognized methodologies to estimate DEC's Cost of Equity:

the DCF, CAPM, and Comparable Earnings (CE) models. He applied each of these

methodologies to two (2) proxy groups — his own and the one developed by DEC witness

Hevert — to establish an ultimate range of 9.1'/a to 9.5'/a, with a 9.3'/o mid-point.

(Tr. p,1178-4, 1.2). Mr. Parcell established this range based on the results ofhis DCF (range

of 9.0'/o to 9.2'/o with a 9.1% midpoint) and CE (range of 9.0'/a to 10.0'/a with a 9.5'/o

midpoint) models. As a result of these analyses, Mr. Parcell recommended a Cost of

Capital in the range of 6.95 to 7.17 /o, with a mid-point of 7.06 '/o. (Tr. p, 1178-3).

In reaching his recommendation of a 9.3'/a ROE, Mr. Parcell in large part relied on

the DCF model, which is an analysis of current market conditions, The DCF model relies

on current stock prices in the marketplace and has traditionally been regarded by this

Commission as the best indicator of the return investors require in the marketplace for

investment-grade regulated utility companies. Mr. Parccll relied on the results of both his

DCF and CE analyses to determine his ROE recommendation and did not include the
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results of his CAPM analysis as the resulting range (i.e„6.3'/. to 6.6'/.) was too low to be

reasonable, (Tr. p. 1178-4)

Throughout his Direct and Surrebuttal Testimonies, Mr. Parcell stated that Mr.

Hevert's analyses show a consistent pattern of choosing data and methodologies that result

in the highest Cost of Equity conclusions. In other words, the data used by Mr. Hevert is

intentionally filtered to produce an inflated ROE recommendation to the benefit of the

Company. Mr. Parcell further asserted that Mr. Hevert's use of several "factors" to create

more risk for DEC are all factors that are already considered by the rating agencies. In

short, Mr. Parcell believes that Mr. Hevert is essentially "double-counting" risk to, again,

artificially inflate his ROE recommendation. (Tr. p. 1178-57 — p.1178-58)

As with Walmart witness Tillman's testimony, Mr. Parcell's ROE recommendation

is further supported by authorized ROEs nationwide. Mr. Parcell provided evidence that,

from 2017 to 2018, ROEs allowed by regulatory jurisdictions across the country for all

electric utilities averaged 9.59'/o with a median ROE of 9.58'/o. See, Hrg. Ex. 26, DCP-2,

Schedule 3. This national average is only 29 basis points higher than Mr. Parcell's

recommendation, but 116 basis points lower than Mr. Hevert's recommended 10.75'/a

ROE. Testimony and supporting materials submitted to the Commission in this proceeding

confirms a decline in ROEs across the country in recent years, supports the strength of

market conditions, and indicates anticipated upward trend in interest rates in the near term.

Mr, Hevert's recommendation of a 10.75'/o ROE is an increase over the recommendation

that he made to this Commission in Docket No. 2017-370-E just four months ago. It is

abundantly clear that Mr. Hevert's ROE recommendation is extremely misaligned and



DOCKET NO. 2018-319-E — ORDER NO. 2019-323
MAY 21, 2019
PAGE 69

biased in the Coinpany's favor. These facts call into question the validity and credibility

ofhis analyses.

While Mr. Parcell was criticized by Mr. Hevert for his application of the CAPM,

as noted above, Mr. Parcell did not use his CAPM analysis in formulating his

recommended ROE in this case. (Tr. p. 1787-57 - p. 1787-60) By only using the DCF and

CE analysis to produce his recommended ROE, and excluding his CAPM analysis, Mr.

Parcell evidenced his efforts to produce a fair and reasonable recommendation to the

Commission. Conversely, DEC witness Hevert recommended that both of his DCF

analyses be given little weight by the Commission, apparently in large part due to their

yielding results which he believed to be too low. (See, Tr, p. 1 787-32, Table 5 and P. 1787-

32, Table 2.) We find Mr. Parcell was impartial and unbiased by discounting his CAPM

results, which he judged to be too low.Mr. Hevert chose to discount two (2) methodologies

that he claimed to be too low, which results in his recommending an unreasonably high

ROE. Ultimately, Mr. Parcell had a recommended range of 9.1'/v To 9,5'/a, with 9.3'/o as

an appropriate midpoint.

The Company is, by law, entitled to a reasonable return on its allowable costs. See,

Federal Power Comm 'n v. Hope Natural Gas Co., 320 U.S. 591, 64 S.Ct. 281 (1944) and

Bluefie!d Water Warier and improvement Co. v, Public Service Comm 'n, 262 U.S. 679, 43

S.Ct. 675 (1923). However, it is not a reasonable or fair balancing of the interests of the

Company and its customers to approve an inflated ROE that not only exceeds what has

been found to be reasonable by other Commissions across the country over the past three

(3) years, but would in fact be the highest ROE awarded to any electric utility in the United
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States. (See, Hrg. Ex. 26, DCP-2, Schedule 3.) While a public utility is entitled to earn a

fair return, it has no entitlement or constitutional right to earn profits comparable with

highly profitable enterprises or speculative ventures. Bluefield v. Pub. Serv. Comm 'n, 262

U.S. 679, 690.

The South Carolina Supreme Court has held that the Commission must determine

a fair and reasonable rate of return and must document fully the evidence to justify the rate

of return which they award. Healer of Seabroolr, lnc. v. Pub. Serv. Comm 'n of S.C., 324

S.C. 56, 64, 478 S.E.2d 826, 830 (1996) citing Nucor Sleel v. S.C. Pub. Serv. Comm 'n, 312

S.C. 79, 439 S.E.2d 270 (1994). In fulfilling its obligation to balance the interests of the

ratepayers with those of the utility, the Commission has determined that the most

appropriate ROE in this case is 9.5%, representing a return, within the final range

recommended by witness Parcell and within nine basis points of the national average for

all electric utilities.

NOW, THEREFORE, IT IS HEREBY ORDERED THAT: .

I. Based upon the Application, the testimony, and exhibits received into

evidence at the hearing and the entire record of these proceedings, the Commission hereby

adopts each and every finding of fact enumerated herein. The Commission's conclusions

of law are fully stated above.

2. Any motions not expressly ruled upon herein are denied.

3. The Company shall file revised tariffs within 10 days of receipt of this

Order, consistent with the Commission's Rules and Regulations. The tariffs should be

electronically filed in a text searchable PDF format,using the Commission's DMS System
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(https://dms.psc.sc.gov). An additional copy should be sent via email to etariff@psc.sc.gov

to be included in the Commission's ETariff System (http: //etariffpsc.sc,gov.) Future

revisions should be made using the ETariff System. The tariffs shall be consistent with the

findings of this Order and agreements with the other parties to this case. The Company

shall provide a reconciliation of each tariff rate change approved as a result of this order to

each tariff rate revision filed in the ETariff System. Such reconciliation shall include an

explanation of any differences and be submitted separately from the Company's ETariff

System filing.

4. This Order shall remain in full force and effect until further Order of the

Commission.

BY ORDER OF THE COMMISSION:

Comer H. Randalt, Ctrairman


